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THE UNITED STATES AND THE INTERNATIONAL COURT 
OF JUSTICE: A RE-EXAMINATION 


By Hersert W. 


Editor-in-Chief 


In his State of the Union Message on January 9, 1959, President Eisen- 
hower declared his purpose of intensifying efforts ‘‘to the end that the 
rule of law may replace the rule of force in the affairs of nations’’ and of 
making proposals for ‘‘a re-examination of our own relation to the Inter- 
national Court of Justice.’’? It is no secret that the tide of criticism 
has been rising’? against the ‘‘Connally Amendment’’ reservation pur- 
suant to which the United States excluded from its acceptance of the com- 
pulsory jurisdiction of the Court 


(b) Disputes with regard to matters which are essentially within 
the domestic jurisdiction of the United States of America as deter- 
mined by the United States of America.® 


140 Dept. of State Bulletin 118 (1959). See also statement by Secretary of State 
Dulles to the Senate Foreign Relations Committee, Jan. 14, 1959, where he said that 
‘‘we envisage further steps to encourage the greater use of that Court.’’ Jbid. 153. 

2 See, e.g., Loftus Becker, ‘‘Some Political Problems of the Legal Adviser,’’ address 
before the American Society of International Law, April 26, 1958, 38 Dept. of State 
Bulletin 832 (1958); 1958 Proceedings, American Society of International Law 267; 
Attorney General William P. Rogers, ‘‘ International Order under Law,’’ address to the 
48th Conference of the International Law Association, printed in 39 Dept. of State 
Bulletin 537 (1958). 

On April 29, 1954, the Institut de Droit International unanimously adopted a voeu 
expressing the hope ‘‘that States which include in their declarations accepting the 
compulsory jurisdiction of the International Court of Justice a reservation in respect 
of matters of domestic jurisdiction will leave it to the Court to decide in each par- 
ticular case whether the reservation is applicable.’’ 45 Annuaire de 1’Institut de 
Droit International 197, 300 (Tome II, 1954). 

In the Introduction to his Annual Report for 1956-57, the U.N. Secretary General 
deplored ‘‘new and far-reaching reservations’’ which ‘‘may render the whole system 
of compulsory jurisdiction virtually illusory.’’ General Assembly, 12th Sess., Official 
Records, Supp. No. 1A, p. 5 (1957). 

The American Bar Association has opposed the Connally reservation ever since its 
adoption. See 32 A.B.A.J. 873-874 (1946); 33 ibid. 249, 430, 512 (1947). In 
August, 1958, the Report of the Special Committee on International Law Planning of 
the American Bar Association (Hon. Thomas E. Dewey, Chairman) stated, in part: 

**The committee believes that the withdrawal of the United States reservation to the 
jurisdiction of the International Court, to the extent that it allows the United States 
unilaterally to determine which disputes lie essentially within its own jurisdiction, 
would be a most salutary step. It would be a demonstration of faith in the rule of 
law, and a persuasive example to others. We believe it would materially strengthen 
the position of the United States in the world community as a leader in efforts to 
achieve the goal of the settlement of all disputes by peaceful means.’’ 
$T.LA.S., No. 1598; 1957-1958 I.C.J. Yearbook 212. Italics added. 
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Although revision of the Declaration of August 14, 1946, by which the 
United States accepted the Court’s compulsory jurisdiction should lead to 
the elimination of the ambiguous multilateral treaty reservation as well 
as of the Connally Amendment reservation, the latter commands immedi- 
ate attention. It may serve a useful purpose to pass in summary review 
the facts with regard to domestic jurisdiction reservations and the Court’s 
behavior when confronted with pleas of domestic jurisdiction.* 


DoMESTIC JURISDICTION RESERVATIONS 


Most states accepting the compulsory jurisdiction of the Court have 
found it unnecessary to exclude from their acceptances disputes with re- 
gard to matters of domestic jurisdiction. Of thirty-nine states® cur- 
rently accepting the compulsory jurisdiction of the International Court 
of Justice by declarations made pursuant to Article 36(2) of the Court’s 
Statute, only thirteen ® have included in their declarations reservations of 
disputes with regard to matters of domestic jurisdiction. Twenty-six 
states currently accepting the compulsory jurisdiction of the Court have 
never limited their acceptances by reservations of matters of domestic juris- 
diction. Of the forty-five states at some time accepting the compulsory 
jurisdiction of the Permanent Court of International Justice under the 
Optional Clause, only eleven’ ever included in their acceptances reserva- 
tions of disputes with regard to matters of domestic jurisdiction. 

Prior to 1929 no state accepting the compulsory jurisdiction of the 
Permanent Court of International Justice included in its declaration a 


4 The materials are discussed in more detail in the writer’s lectures delivered at the 
Hague Academy of International Law in August, 1958, on ‘‘ Reservations to the Ac- 
ceptance of Compulsory Jurisdiction of the International Court of Justice,’’ which will 
shortly appear in 93 Recueil des Cours 223-367 (1958, in press). 

See also the admirable reports of C. Wilfred Jenks, ‘‘Compétence obligatoire des 
instances judiciaires et arbitrales internationales,’’ in 47 Annuaire de 1’Institut de 
Droit International 34-322 (Tome I, 1957). 

5 Australia (1954), Belgium (1958), Bulgaria (1921), Cambodia (1957), Canada 
(1929), China (1946), Colombia (1937), Denmark (1956), Dominican Republic 
(1924/1933), El Salvador (1921/1930), Finland (1958), France (1947), Haiti (1921), 
Honduras (1954), Israel (1956), Japan (1958), Liberia (1952), Liechtenstein (1950), 
Luxembourg (1930), Mexico (1947), The Netherlands (1956), New Zealand (1940), 
Nicaragua (1929), Norway (1956), Pakistan (1957), Panama (1921), Paraguay (1933), 
Philippines (1947), Portugal (1955), The Sudan (1957), Sweden (1957), Switzerland 
(1948), Thailand (1929), Turkey (1958), Union of South Africa (1955), United Arab 
Republie (1957), United Kingdom (1958), United States of America (1946), Uruguay 
(1921). 1957-1958 I.C.J. Yearbook 192 ff., and current materials from United 
Nations Secretariat. 

6 Australia, Cambodia, Canada, France, Israel, Liberia, Mexico, New Zealand, 
Pakistan, The Sudan, Union of South Africa, United Kingdom, United States. 

7 Albania, Australia, Brazil, Canada, India, Iran, New Zealand, Rumania, Union of 
South Africa, United Kingdom, Yugoslavia. Four other states—Argentina, Egypt, 
Iraq and Poland—drafted declarations containing domestic jurisdiction reservations 
but the declarations never entered into force. Cf. P.C.I.J., Scries E, No. 16, pp. 49, 
345 ff. (1945); Manley O. Hudson, The Permanent Court of International Justice, 
1920-1942, pp. 682 ff. (1943). 
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domestic jurisdiction reservation. In that year, after mutual consulta- 
tion, the United Kingdom, Australia, Canada, India, New Zealand and 
the Union of South Africa deposited declarations containing identically 
phrased reservations withholding from the compulsory jurisdiction of the 
Court ‘‘disputes with regard to questions which by international law fall 
exclusively within the jurisdiction’’ of the declarant state. In 1930 com- 
parable reservations were made by Albania, Iran, Rumania and Yugo- 
slavia, and in 1937, by Brazil. 

The reason for this paucity of domestic jurisdiction reservations is clear: 
The Court’s Statute does not extend the jurisdiction of the Court to dis- 
putes with regard to matters which by international law fall exclusively 
within the domestic jurisdiction of a state. By depositing a declaration 
accepting the compulsory jurisdiction of the Court in accordance with 
Article 36 (2), a state does not confer on the Court jurisdiction which 
is excluded by the Statute. Article 36(2) serves as a limitation on the 
jurisdiction of the Court, confining it, in relation to declarations made 
thereunder, to legal disputes comprised within the categories of interna- 
tional law disputes there listed. Non-legal disputes or legal disputes 
with regard to matters which by international law fall exclusively within 
the domestic jurisdiction of a state are not comprised within the categories 
set forth in Article 36(2). 


THE CourRT AND DoMESTIC JURISDICTION 


The consistent jurisprudence of the Court provides an additional safe- 
guard against its consideration of disputes with regard to matters of 
domestic jurisdiction. Although, in the Electricity Company of Sofia 
and Bulgaria case,* the Norwegian Loans case® and the Right of Passage 
over Indian Territory (Preliminary Objections) case,’° the Court did 
not find it necessary to make pronouncements on arguments by respondents 
that legal disputes with regard to matters which by international law fall 
exclusively within the domestic jurisdiction of a state are not comprised 
within the categories set forth in Article 36(2), its views on the ex- 
clusion from its jurisdiction of such disputes are not in doubt. 

Exclusive of the Norwegian Loans and Interhandel cases, in which the 
peremptory form of the domestic jurisdiction reservation was invoked, the 
Court has been confronted with pleas of domestic jurisdiction in four 
contentious cases—the Losinger (1936), Electricity Company of Sofia 
and Bulgaria (1939),%° Anglo-Iranian Oil Company (1951),’* and Right 
of Passage (1957) ** cases—and with regard to three advisory opinions— 
Tunis-Morocco Nationality Decrees (1923),%° Treatment of Polish Na- 


*P.C.LJ., Series A/B, No. 77, pp. 82-83 (1939). 


[1957] I.C.J. Rep. 9, 22. 10 Ibid. 133-134. 

1P.C.1.J., Series A/B, No. 67, p. 15 (1936). 

2 Loc. cit. 18 [1951] I.C.J. Rep. 89, 92-93. 
14 Loc. cit. 


’P.C.1.J., Series B, No. 4, pp. 7 ff. (1923). 
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tionals in Danzig (1932),1° and Interpretation of Peace Treaties with 
Bulgaria, Hungary and Rumania (First Phase) .** 

Analysis of these opinions reveals that in all seven opinions the Court 
regarded the concept of domestic jurisdiction as comprising matters which 
according to international law are within the domestic jurisdiction of a 
state. If the dispute or question arose out of matters which were gov- 
erned by treaty or other principles of international law and determination 
of the rights of the parties involved an examination of their obligations 
under international law, the matter ceased to be one exclusively within 
the domestic jurisdiction of a state and the plea of domestic jurisdiction 
was ill founded. 

In six of the seven opinions the concept of domestic jurisdiction was that 
by which a matter had to be by international law exclusively within the 
domestic jurisdiction of a state in order to remove it from the jurisdiction 
of international tribunals or organs. In the advisory opinion on In- 
terpretation of Peace Treaties, the Court declined to treat a matter alleged 
to be essentially within the domestic jurisdiction of states as differing 
from matters exclusively within domestic jurisdiction when the matter in- 
volved the interpretation of treaties. 

In two advisory opinions—Twunis-Morocco and Polish Nationals in 
Danzig—the jurisdiction of the Court itself was not challenged. Im the 
Tunis-Morocco opinion the Court found that the jurisdiction of the League 
of Nations Council was unaffected by a plea of domestic jurisdiction based 
upon matters which were, on a provisional view, governed by international 
law. In the Polish Nationals in Danzig opinion the Court did not discuss 
the issue in the language of domestic jurisdiction, but rejected a Polish 
contention that Poland could submit to compulsory international juris- 
diction claims based on matters falling within the domestic jurisdiction 
of Danzig and involving no violation of the international obligations of 
Danzig. The fact that a dispute arose out of matters solely within the 
domestic jurisdiction of a state removed it from the scope of international 
obligations to submit to compulsory jurisdiction only questions of an inter- 
national legal nature. 

In five ** of the seven opinions the jurisdiction of the Court was chal- 
lenged on the plea of domestic jurisdiction, but in none of these cases 
did the Court regard the plea as barring its jurisdiction in limine litis. 
In the Peace Treaties opinion the plea was rejected as ill founded. In the 
Electricity Company of Sofia and Bulgaria case the plea was rejected as 
not possessing the character of a preliminary objection, since it went to 
the merits, but it could be re-argued as a defense on the merits. In the 
Losinger and Right of Passage cases the jurisdictional plea of domestic 
jurisdiction was joined to the merits for further hearings, since a pro- 


16 P.C.I.J., Series A/B, No. 44, p. 4 (1932). 
17 [1950] I.C.J. Rep. 65. 

18In only three of these cases—the Losinger, Anglo-Iranian Oil Co., and Right of 
Passage cases—was the jurisdictional plea founded on a reservation to a declaration 


accepting compulsory jurisdiction. 
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visional view of the cases suggested the possibility that the issues could 
be decided only on the basis of principles of international law. In the 
Anglo-Iranian Oil Company case the plea of domestic jurisdiction was 
rejected as a bar to the jurisdiction of the Court to indicate interim meas- 
ures of protection, but the Court reserved the question of jurisdiction on 
the merits for further hearings. 

The Losinger and Electricity cases were discontinued before a decision 
on the merits, the Right of Passage case is still pending on the merits; and 
in the Anglo-Iranian Oil Company case the Court later found that it lacked 
jurisdiction on grounds other than the plea of domestic jurisdiction.*® 

Certain conclusions are possible from this jurisprudence. First, res- 
ervations or pleas that the Court lacks jurisdiction with regard to matters 
which by international law fall either exclusively or essentially within the 
domestic jurisdiction of a state do not stop the Court in limine litis from 
determining its own competence when confronted with such a reservation 
or plea. Secondly, if the Court finds that a dispute relates to matters 
which according to international law fall exclusively within the domestic 
jurisdiction of a state, the Court will lack jurisdiction to decide the merits 
of the dispute. 

The United Kingdom Government defended the domestic jurisdiction 
reservation included in its declaration of September 19, 1929, on the 
supererogatory ground that 


this is merely an explicit recognition of a limitation on the jurisdiction 


of the Permanent Court which results from international law itself.?° 


Judge Manley O. Hudson has observed with regard to reservations ex- 
cluding disputes relating to matters of domestic jurisdiction: 


It is difficult to see what is accomplished by this exclusion; if a 
dispute relates to questions which fall within exclusively national 
jurisdiction, it does not fall within one of the classes enumerated in 
paragraph 2 of Article 36.*% 


Professor C. H. M. Waldock writes that a well-founded plea of domestic 
jurisdiction will serve as an effective defense on the merits even in the 
absence of a reservation of matters of domestic jurisdiction; and where 
the jurisdictional instrument contains an express or implied reservation 
of matters of domestic jurisdiction, ‘‘the defendant State may raise the 
issue of the reserved domain both as an objection to jurisdiction and as a 
substantive defence on the merits.’’ 2? 

Since Article 36(2) of the Court’s Statute excludes by clear implica- 
tion disputes relating to matters which by international law fall within 
the domestic jurisdiction of a state, question arises as to the need for 


19 [1952] I.C.J. Rep. 93. 

*0 Memorandum on the Signature ... of the Optional Clause ... , Great Britain, 
Parl. Papers, Mise. No. 12 (1929), Cmd. 3452, p. 12. 

*1 Hudson, op. cit. 471. Cf. J. H. W. Verzijl, ‘‘ Affaire relative A Certains Emprunts 
Norvégiens,’? 4 Nederlands Tijdschrift voor Internationaal Recht 382 (1957). 

*2C. H. M. Waldock, ‘‘The Plea of Domestic Jurisdiction before International 
Legal Tribunals,’’ 31 Brit. Year Bk. of Int. Law 99, 115, 124, 140 (1954). 
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inserting domestic jurisdiction reservations in declarations accepting the 
Court’s compulsory jurisdiction. As early as 1930, Professor Lauterpacht 
speculated whether the unstated purpose of such reservations might not be 
to permit declarant state to substitute itself for the Court in determining 
whether or not a matter fell by international law within the exclusive 
jurisdiction of declarant state.** The jurisprudence of the Court appears 
to lay at rest such a fear but, in its 1946 declaration accepting the com- 
pulsory jurisdiction of the Court, the United States explicitly reserves 
the right to make such determination. 


THE PEREMPTORY DOMESTIC JURISDICTION RESERVATION 


The history of the Connally Amendment is too well known to require 
more than a brief summary here. In the resolution originally introduced 
by Senator Wayne Morse on July 28, 1945, the proposed declaration ac- 
cepting the compulsory jurisdiction of the Court was qualified by a res- 
ervation of ‘‘(b) disputes with regard to questions which by international 
law fall exclusively within the jurisdiction of the United States’’ *— 
the identical formula then employed by the United Kingdom and other 
states reserving such questions. A year later, a new Morse resolution 
was introduced with bipartisan support. By this resolution the wording 
of the domestic jurisdiction reservation was changed to read: ‘‘(b) dis- 
putes with regard to matters which are essentially within the domestic 
jurisdiction of the United States.’’ The changed phraseology, based on 
Article 2(7) of the United Nations Charter rather than on Article 15(8) 
of the League of Nations Covenant, omitted any reference to ‘‘ questions 
which by international law fall exclusively’’ within such jurisdiction. 

In this form, S. R. 196 survived public hearings ** and was endorsed, 
without dissent, by the Senate Committee on Foreign Relations with the 
following statement : 


The question of what is properly a matter of international law 
is, in case of dispute, appropriate for decision by the Court itself, 
since, if it were left to the decision of each individual state, it would 
be possible to withhold any case from adjudication on the plea that 
it is a matter of domestic jurisdiction. It is plainly the intention of 
the Statute that such questions should be settled by the Court... 


[eiting Article 36(6) | 


The Committee Report continued that, although other states had reserved 
matters of domestic jurisdiction, 


in no case did they reserve to themselves the right of decision. The 
committee therefore decided that a reservation of the right of de 
cision as to what are matters essentially within domestic jurisdiction 


28 H. Lauterpacht, ‘‘The British Reservations to the Optional Clause,’’ 10 Economica 


137, 148-155 (1930). 
248. Res. 160. 91 Cong. Rec. 8164 (79th Cong., 1st Sess.). 
25 Compulsory Jurisdiction, International Court of Justice, Hearings before a sub- 
committee of the Committee on Foreign Relations, U. S. Senate, 79th Cong., 2nd Sess., 


on S. Res. 196, July 11, 12 and 15, 1946 (160 pp.). 
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would tend to defeat the purposes which it is hoped to achieve by 
means of the proposed declaration as well as the purpose of Article 
36, paragraphs 2 and 6 of the Statute of the Court.*® 


Despite this clearly-reasoned statement, the Senate, on August 2, 1946, 
by a vote of 51 to 12 adopted the Connally Amendment: ‘‘as determined 
by the United States.’’ *7 

The example set by the United States has since been followed by France 
(1947), Mexico (1947), Liberia (1952), Union of South Africa (1955), 
India (1956) ,?* Pakistan (1957), and The Sudan (1957). 

The peremptory domestic jurisdiction reservation ‘‘as determined by’’ 
declarant state has been invoked in two cases before the International 
Court of Justice. In the Norwegian Loans case,” although the Norwegian 
declaration accepting the Court’s compulsory jurisdiction contained no 
domestic jurisdiction reservation, the Court permitted Norway to invoke, 
on the basis of reciprocity, the French reservation of ‘‘differences relating 
to matters which are essentially within the national jurisdiction as under- 
stood by’’ declarant state. Since the validity of the reservation was not 
questioned by the parties, nor argued before it, the Court declined juris- 
diction on the basis of the questionable reservation, while stating that it 
was not prejudging the question ‘‘whether the French reservation is con- 
sistent with the undertaking of a legal obligation and is compatible with 
Article 36, paragraph 6, of the Statute.’’ It is important to note that the 
invocation by Norway of the peremptory domestic jurisdiction reservation 
did not stop proceedings in limine litis. The Court joined Norway’s pre- 
liminary objections to the merits; *° and it was only after the case had 
been fully argued on the merits, with no issue being raised between the 
parties as to the validity of the peremptory reservation, that the Court 
allowed it without passing on its validity. 


THE INTERHANDEL CASE 


In the Interhandel case ** the United States first invoked its peremptory 
domestic jurisdiction reservation as a bar to the Court’s jurisdiction to 
consider the indication of interim measures of protection requested by 
Switzerland. By a so-called ‘‘preliminary objection’’ filed on October 
11, 1957, the United States had informed the Court that since the United 
States had determined, pursuant to its domestic jurisdiction reservation, 
that the sale or disposition of the shares of General Aniline and Film 
Company ‘‘is a matter essentially within its domestic jurisdiction,’’ the 
United States therefore declined ‘‘to submit the matter of the sale or 


26 International Court of Justice, Report of the Committee on Foreign Relations, 
U. 8. Senate, No. 1835, 79th Cong., 2nd Sess., July 25, 1946, p. 5. 

2792 Cong. Rec. 10697 (79th Cong., 2nd Sess., Aug. 2, 1946). 

*8 India later withdrew her entire declaration accepting compulsory jurisdiction of 
the Court. 20 [1957] L.C.J. Rep. 9, 26-27. 

80 [1956] I.C.J. Rep. 73-74. 

81 Order of Oct. 24, 1957, on Request for the Indication of Interim Measures of Pro- 
teetion, [1957] I.C.J. Rep. 105; digested in 52 A.J.I.L. 320 (1958). 
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disposition of such shares to the jurisdiction of the Court.’’ In his oral 
argument in October, 1957, Mr. Loftus Becker, Agent for the United 
States, contended: 


This determination by the United States of America is not subject 
to review or approval by any tribunal. It operates to remove defi- 
nitively from the jurisdiction of the Court the matter which it de- 
termines. 

The peremptory character of the United States veto on the Court’s 
jurisdiction was exploited by Mr. Becker in his argument that the 


Court cannot be considered to have power to indicate provisional 
measures with respect to the very matter concerning which it is known 
conclusively that it has no jurisdiction. 


The determination made by the United States under its domestic jurisdic- 
tion reservation, he argued, ‘‘conclusively divested this Court of the 
prima facie jurisdiction which it did possess prior to that determination,’’ 
and the Court ‘‘no longer possessed any jurisdiction to indicate provisional 
measures on the subject matter of the determination.’’ ** 

Despite this argument, the Court took jurisdiction to consider the indi- 
cation of interim measures under Article 41 of its Statute; but, because the 
United States informed the Court that the U. S. Supreme Court had 
granted certiorari in proceedings by Interhandel in American courts, and 
the United States was not contemplating immediate sale of the shares, the 
International Court of Justice rejected for lack of urgency the Swiss 
request for indication of interim measures. 

In the second phase of the Interhandel case, the United States again 
invoked its peremptory domestic jurisdiction reservation. On June 16, 
1958, the United States deposited with the Registry of the Court four 
preliminary objections, of which the fourth (in the language of the United 
States submissions) reads as follows: 


(4) Fourth Preliminary Objection 


(a) that there is no jurisdiction in this Court to hear or determine 
any issues raised by the Swiss Application or Memorial concerning the 
sale or disposition of the vested shares of General Aniline & Film 
Corporation (including the passing of good and clear title to any 
persons or entity), for the reason that such sale or disposition has been 
determined by the United States of America, pursuant to paragraph 
(b) of the Conditions attached to this country’s acceptance of this 
Court’s jurisdiction, to be a matter essentially within the domestic 
jurisdiction of this country; and 

(b) that there is no jurisdiction in this Court to hear or determine 
any issues raised by the Swiss Application or Memorial concerning the 
seizure and retention of the vested shares of General Aniline & Film 
Corporation, for the reason that such seizure and retention are, 
according to international law, matters within the domestic jurisdic- 
tion of the United States.** 

32 Interhandel Case, Oral Proceedings, Oct. 12 and 14, 1957, I.C.J. Distr. 57/168, 
pp. 18-20. 

33 Interhandel Case, Preliminary Objections of the Government of the United States 
of America, filed with the Court June 16, 1958, p. 26. 
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In support of the contention advanced in paragraph (a), the United 
States preliminary objections once again state that the determination 
made by the United States that a matter falls essentially within its 
domestic jurisdiction ‘‘is not subject to review or approval by any 
tribunal’’ and 


Accordingly, the question of the sale or disposition of the shares of 
General Aniline & Film is not justiciable, and the United States re- 
spectfully declines to submit the matter of such disposition or sale 
to the jurisdiction of the Court. Such declination encompasses all 
issues raised in the Swiss Application and Memorial (including issues 
raised by the Swiss-United States Treaty of 1931 and the Washing- 
ton Accord of 1946), insofar as the determination of the issues would 
affect the sale or disposition of the shares. 

However, the determination pursuant to paragraph (b) of the Con- 
ditions attached to this country’s acceptance of the Court’s compulsory 
jurisdiction is made only as regards the sale or disposition of the 
assets.** 


In reply ** the Swiss Government challenged the validity of the peremp- 
tory domestic jurisdiction reservation invoked by the United States, first, 
because it was incompatible with Article 36(6) of the Court’s Statute by 
which ‘‘In the event of a dispute as to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Court’’; and, second, 
because the peremptory reservation was inconsistent with the acceptance 
of compulsory jurisdiction under Article 36(2) of the Statute. Sub- 
sidiarily, the Swiss Government questioned the legitimacy of permitting 
a state which had accepted the compulsory jurisdiction of the Court to 
divide the subject matter of a dispute, which was alleged to fall within 
its domestic jurisdiction, into questions the Court is asked to reject on 
the basis of international law and questions which are arbitrarily and uni- 
laterally declared to be outside the Court’s jurisdiction.** Since the United 
States alleged, and the Swiss Government denied, that the subject matter 
of the dispute fell within the domestic jurisdiction of the United States, 
argued the Swiss Government, it was for the Court to decide this dispute 
as to its jurisdiction and to deny automatic effect to the United States 
reservation. 

By the time oral proceedings were held at The Hague on the United 
States preliminary objections in November, 1958, the U. S. Supreme Court 
had made its decision reversing dismissal of Interhandel’s action in the 
U. S. courts and reopening the case.**? In his oral arguments before the 
International Court of Justice, Mr. Loftus Becker, Agent for the United 


34 Ibid., p. 19. 

35 Observations et Conclusions du Gouvernement de la Confédération Suisse sur les 
Exceptions Préliminaires du Gouvernement des Etats-Unis d’Amérique, filed with the 
Court Sept. 22, 1958, pp. 28-33; Interhandel Case, Oral Proceedings, Nov. 5 to 17, 
1958, I.C.J. Distr. 58/185, pp. 103-110, 159 (oral argument of Prof. Paul Guggenheim, 
Swiss Co-Ageni, Nov. 12 and 17, 1958). 86 Ibid., I.C.J. Distr. 58/185, p. 105. 

37 Société Internationale, ete., v. Rogers, 357 U. 8. 197 (June 16, 1958); 53 A.J.L.L. 
177 (1959). 
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States, pointed out that the decision of the U. 8S. Supreme Court had made 
more important the third preliminary objection of the United States to 
the effect that the International Court of Justice lacked jurisdiction because 
Interhandel had not yet exhausted available local remedies, but had ren- 
dered ‘‘somewhat academic’’ and ‘‘somewhat moot’’ preliminary objection 
4(a). Sale of Interhandel’s vested stock was prohibited as long as it 
was in litigation before United States courts. Therefore Mr. Becker de- 
clined to reply to Swiss arguments against the validity of the United States 
domestie jurisdiction reservation, but contented himself with assertions 
that the reservation ‘‘is valid,’’ its invocation in the Interhandel case was 
‘*not arbitrary,’’ and the United States maintained its preliminary objec- 
tion 4(a) and asked the Court to honor it by declining jurisdiction on the 
sole ground that the United States had determined that the Court lacked 
jurisdiction.** 

Since the United States did not withdraw its invocation of the peremp- 
tory domestic jurisdiction reservation, Professor Paul Guggenheim, Co- 
Agent of the Swiss Government, argued the invalidity of the reservation 
and of its invocation in the Interhandel case, and the Swiss Government 
requested the Court to reject or join to the merits the fourth preliminary 
objection of the United States. 


ALTERNATIVES TO THE CONNALLY RESERVATION 


The behavior of the United States in the Interhandel case reminds one 
of the observation made by Lawrence Preuss that to entrust to an interested 
party the determination whether or not a matter falls within its exclusive 
domestic jurisdiction ‘‘is to add to the risk of evasion that of error com- 
mitted in good faith.’’ *° 

The essence of the objection to the Connally Amendment reservation 
lies in its attempt to usurp for the United States the Court’s own function 
of determining disputes as to its jurisdiction, by substituting the determina- 
tion of a party in interest for that of an impartial judicial tribunal. The 
Court observed in the Nottebohm case that 


Since the Alabama case, it has been generally recognized, following the 
earlier precedents, that, in the absence of any agreement to the con- 
trary, an international tribunal has the right to decide as to its own 
jurisdiction and has the power to interpret for this purpose the instru- 
ments which govern that jurisdiction. 


This ‘‘rule of general international law’’ and ‘‘the judicial character of 
the Court’’ would suffice, said the Court, even if Article 36(6) were not 


88 Oral Proceedings, I1.C.J. Distr. 58/185, pp. 3-4, 36, 137 (oral argument of Mr. 
Loftus Becker, U. 8. Agent, Nov. 5, 6 and 14, 1958). 

39 Preuss, ‘‘ The International Court of Justice, the Senate, and Matters of Domestic 
Jurisdiction,’’ 40 A.J.I.L. 720, 733 (1946). This article and the articles by Francis 
O. Wileox, ‘‘The United States Accepts Compulsory Jurisdiction,’’ 40 A.J.I.L. 699 
(1946), and by Judge Manley O. Hudson, ‘‘The World Court: America’s Declaration 
Accepting Jurisdiction,’’ 32 A.B.A.J. 832-836, 895-897 (1946), contain most valuable 
information on U. S. acceptance of the compulsory jurisdiction of the Court. 
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explicit, in relation to parties to the Court’s Statute, to confer on the Court 
the jurisdiction to decide disputes as to its own jurisdiction.* 

It is high time, therefore, that the United States withdraw its peremptory 
domestic jurisdiction reservation. Assuming that we wish to accept the 
compulsory jurisdiction of the International Court of Justice in legal dis- 
putes concerning the questions of international law listed in Article 36(2) 
of the Statute—which we have in fact done—the reservation serves no 
useful purpose except that of evasion. Moreover, unless the Court finds 
the peremptory reservation invalid, it can be invoked against us when 
we are plaintiffs, under the condition of reciprocity contained in Article 
36(2) of the Statute.** 

In eliminating the Connally Amendment reservation, care should be 
taken not to fall into the facile error of attempting to incorporate in a 
new declaration a list of matters considered by the United States to fall 
essentially or exclusively within its domestic jurisdiction. The rule of law 
advocated by President Eisenhower would not be furthered by looking 
backwards forty years to the unconscionable 4th Lodge Reservation to 
the Covenant of the League of Nations which, after stating that the United 
States ‘‘reserves to itself exclusively the right to decide what questions 
are within its domestic jurisdiction,’’ went on to declare 


that all domestic and political questions relating wholly or in part 
to its internal affairs, including immigration, labor, coastwise traffic, 
the tariff, commerce, the suppression of traffic in women and children, 
and in opium and other dangerous drugs, and all other domestic ques- 


tions, are solely within the jurisdiction of the United States and are 
not under this treaty to be submitted in any way either to arbitration 
or to the consideration ... [of any League of Nations organ.] ** 

As David Hunter Miller suggested contemporaneously, the United States 
had already removed aspects of all seven listed categories from its exclusive 
domestic jurisdiction by concluding treaties on the questions designated 
as solely domestic.** The conception that a matter can be listed once and 
for all as falling solely within the domestic jurisdiction of a state is an 
over-simplification which disregards the relativity of the concept of do- 
mestic jurisdiction and flies in the face of the established jurisprudence of 
the Court. 

Nor would the rule of law be served by excluding from our acceptance of 
compulsory jurisdiction a list of matters, such as immigration or tariffs, 
whether or not treaties had been concluded on the subjects, and without any 
attempt to label them as falling within our domestic jurisdiction. To the 
extent that such matters fall by international law within our domestic 
jurisdiction, the listing is unnecessary ; and to the extent that we may have 
contracted international obligations with regard to the listed items, we 

#0 [1953] I.C.J. Rep. 111, 119-120; digested in 48 A.J.I.L. 327 (1954). See also 
Georges Berlia, ‘‘ Jurisprudence des Tribunaux Internationaux en ce qui concerne Leur 
Compétence,’’ 88 Hague Academy Recueil des Cours 105-157 (1955). 

“Cf., Norwegian Loans case, loc. cit. 

#259 Cong. Rec. (Pt. 5) 4599 (66th Cong., 2nd Sess., March 19, 1920). 

*8Cited by Preuss, loc. cit. 732. 
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would merely be denying ourselves the help of the Court in furthering the 
rule of law without thereby releasing ourselves from the international obli- 
gations we had contracted. 

Another danger to be guarded against is the ill-conceived suggestion once 
made by Mr. John Foster Dulles to tamper with the law to be applied by 
the Court. In his influential Memorandum of July 10, 1946,** to a sub- 
committee of the Senate Committee on Foreign Relations, Mr. Dulles wrote 
that it would be unnecessary ‘‘to stipulate who decides what is domestic’’ if 
the proposed declaration accepting the compulsory jurisdiction of the Court 
contained a stipulation to the effect that the Court could not decide a case 
to which the United States was a party unless the law to be applied was 
based on a treaty to which the United States was a party or unless the par- 
ties agreed in advance what principles of international law should be ap- 
plied by the Court. With cavalier disregard for the institutional develop- 
ments of 75 years in the judicial settlement of international legal disputes, 
Mr. Dulles favored turning the clock back to the Alabama Arbitration of 
1872 as a precedent, where the parties first negotiated a treaty establishing 
the law to be applied before going to court. 

Senator Millikin took up the Dulles suggestion and introduced an amend- 
ment that acceptance of the compulsory jurisdiction of the Court by the 
United States 

shall not apply to disputes where the law necessary for the decision is 
not found in existing treaties and conventions to which the United 


States is a party and where there has not been prior agreement by the 
United States as to the applicable principles of international law.* 


Senator Wayne Morse pointed out to the Senate that the Dulles-Millikin 
proposal would have the effect of preventing the Court from applying its 
own Statute in cases to which the United States was a party. By limiting 
the Court to the application of treaties to which the United States was a 
party, the proposed Senate amendment sought, in effect, to render inap- 
plicable to the United States subparagraphs b, c, and d of Article 38(1), 
and thus to prevent the Court from applying customary international law, 
the general principles of law recognized by civilized nations and judicial 
precedent.*® Fortunately, the Senate decisively rejected the proposed Mil- 


44‘“Memorandum of John Foster Dulles concerning Acceptance by the United States 
of the Compulsory Jurisdiction of the International Court of Justice, July 10, 1946,’’ 
printed in Senate Hearings (cited in note 25 above) at pp. 43-45. 

4592 Cong. Rec. 10698 (79th Cong., 2nd Sess.). 

46 Ibid. 10702. The text of Art. 38 of the Court’s Statute reads as follows: 

‘¢1. The Court, whose function is to decide in accordance with international law 
such disputes as are submitted to it, shall apply: 

a. international conventions, whether general or particular, establishing rules 
expressly recognized by the contesting states; 

b. international custom, as evidence of a general practice accepted as law; 

e. the general principles of law recognized by civilized nations; 

d. subject to the provisions of Article 59, judicial decisions and the teachings 
of the most highly qualified publicists of the various nations, as subsidiary means 
for the determination of rules of law. 

‘¢2. This provision shall not prejudice the power of the Court to decide a case 
ex aequo et bono, if the parties agree thereto.’’ 
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‘ 


likin amendment, which Judge Manley O. Hudson has characterized as ‘‘a 
ghost which stalked out of the Dulles Memorandum’’ and which ‘‘ would 
have been utterly unworkable in practice.’’ +7 

Equally retrograde are proposals by which the United States would with- 
draw completely its declaration accepting the compulsory jurisdiction of the 
Court under Article 36(2) and attempt to conclude a limited series of trea- 
ties accepting the compulsory jurisdiction of the Court for the limited pur- 
pose of the interpretation and application of certain treaties. The rule of 
law advocated by President Eisenhower would be ill served by such a throw- 
back to the mentality of the Hague Peace Conferences. 

The jurisprudence of the Court, when confronted with a plea of domestic 
jurisdiction, is such as to inspire confidence that it will decline jurisdiction 
over the merits of any dispute the subject matter of which is, according to 
international law, exclusively within the domestic jurisdiction of a state. 
It may be doubted whether a revised United States declaration accepting 
the compulsory jurisdiction of the Court needs to contain any domestic 
jurisdiction reservation. Most states accepting the Court’s compulsory 
jurisdiction appear to have found such a reservation supererogatory. It is 
interesting to note that Belgium, Finland and Japan in 1958 deposited 
declarations accepting the Court’s compulsory jurisdiction without includ- 
ing domestic jurisdiction reservations. 

However, if it will serve to allay nervousness, however ill founded, there 
‘*disputes with regard 
to matters which according to international law fall exclusively within the 
domestic jurisdiction of the United States.’’ This formula, currently fol- 
lowed, with unimportant verbal variations by Australia, Cambodia, Can- 
ada, New Zealand and the United Kingdom, is the basis of a consistent 
jurisprudence on the part of the Court and is in conformity with the 
Statute. 


ce 


ean be no strong objection to a reservation excluding 


RESERVATION OF DisPpUTES ENTRUSTED TO OTHER TRIBUNALS 


Little purpose seems to be served by the reservation by which the United 
States excludes from its acceptance of the compulsory jurisdiction of the 
Court 


(a) Disputes the solution of which the Parties shall entrust to other 
tribunals by virtue of agreements already in existence or which may be 
concluded in the future. 

If the parties to a dispute which has not been submitted to the Interna- 
tional Court of Justice entrust it to another tribunal, the reservation is un- 
necessary. If the parties to any case of which the Court has been seized 
agree to its discontinuance in order to submit it to another tribunal, no 
reservation is required for this purpose, since, by Article 68 of the Court’s 
Rules, the Court ‘‘shall direct the removal of the case from the list.’’ The 
only purpose served by such a reservation would appear to be that in which 
a party violates its prior agreement to submit certain matters to tribunals 
other than the Court and files an application against the United States be- 


47 Hudson, loc. cit. note 39, at 895-896. 
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fore the Court. Even in the absence of a reservation, the Court might feel 
constrained to allow a preliminary objection to its jurisdiction because of 
the violation of the prior agreement by applicant state. 

It may be doubted whether the United States reservation—which has been 
followed only by Liberia and Pakistan **—would be applicable to situations 
in which the parties agreed to refer a dispute, not to another tribunal, but 
to the United Nations Security Council or to a commission of conciliation. 
Comparable reservations (with slight verbal variations) of fourteen other 
states *® exclude from their acceptances of the compulsory jurisdiction of the 
Court ‘‘disputes in regard to which the Parties to the dispute have agreed 
or shall agree to have recourse to some other method of peaceful settlement,’’ 
a reservation which appears to have been picked up from bilateral treaties 
of arbitration and conciliation, in part to preserve special arbitral pro- 
cedures and in part to safeguard the procedure of conciliation.*° 

Article 95 of the United Nations Charter provides that 


Nothing in the present Charter shall prevent Members of the United 
Nations from entrusting the solution of their differences to other tri- 
bunals by virtue of agreements already in existence or which may be 
concluded in the future. 


No particular harm is done by the United States reservation which follows 
this phraseology, although, by Resolution 171C(II), adopted on November 
14, 1947, the United Nations General Assembly expressed the view that, 
‘‘preferably and as far as possible,’’ arbitration clauses in treaties should 
envision submission of disputes to the International Court of Justice.™ 


THE MULTILATERAL TREATY RESERVATION 


Only Pakistan has copied the obscure reservation by which the United 
States purports to exclude from her acceptance of the compulsory jurisdic- 
tion of the Court 


(c) Disputes arising under a multilateral treaty, unless (1) all Parties 
to the treaty affected by the decision are also Parties to the case before 
the Court, or (2) the United States of America specially agrees to 


jurisdiction. 


The origins of this lamentable reservation are found in the Dulles Memo- 
randum of July 10, 1946, which observed: 


2. Reciprocity.—Jurisdiction should be compulsory only when al! of 
the other parties to the dispute have previously accepted the compul- 
sory jurisdiction of the Court. 


48 However, the Japanese Declaration of Sept. 15, 1958, contains the following 
exclusion: ‘‘This declaration does not apply to disputes which the parties thereto have 
agreed or shall agree to refer for final and binding decision to arbitration or judicial 


settlement.’’ 
49 Australia, Belgium, Cambodia, Canada, France, Israel, Luxembourg, Netherlands, 
New Zealand, The Sudan, Thailand, Turkey, Union of South Africa, United Kingdom. 
50 For brief discussions of this reservation, see Lauterpacht, 10 Economica 145-147 
(1930); Hudson, op. cit. 469-470; Hambro, 25 Brit. Year Bk. of Int. Law 145-148 
(1948); Vulcan, 18 Acta Scandinavica Juris Gentium 44-46 (1947-1948). 
51 U.N. General Assembly, 2nd Sess., Official Records, Resolutions, Sept. 16-Nov. 29, 


1947 (Doc. A/519), p. 104. 
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Comment: The Court Statute embodies the principle of reciprocity. 
It provides for compulsory jurisdiction only ‘‘in relation to any other 
State accepting the same obligation’’ (Art. 36 (2)). Oftentimes, how- 
ever, disputes, particularly under multilateral conventions, give rise to 
the same issue as against more than one other nation. Since the Court 
Statute uses the singular ‘‘any other State,’’ it might be desirable to 
make clear that there is no compulsory obligation to submit to the Court 
merely because one of the several parties to such dispute is similarly 
bound, the others not having bound themselves to become parties be- 
fore the Court and, consequently, not being subject to the Charter pro- 
vision (Art. 94) requiring members to comply with decisions of the 
Court in cases to which they are a party. 


This incomprehensible statement, characterized by Judge Hudson as ‘‘a 
jumble of ideas,’’ ** led the Senate Committee on Foreign Relations to ob- 
serve that Article 59 of the Court’s Statute, providing that the Court’s de- 
cisions have ‘‘no binding force except between the parties and in respect of 
that particular case,’’ removed all cause for doubt. The Committee added, 
however : 


If the United States would prefer to deny jurisdiction without spe- 
cial agreement in disputes among several States, some of which have 
not declared to be bound, Article 36 (3) permits it to make its declara- 
tion conditional as to the reciprocity of several or certain States.** 


To meet Mr. Dulles’ objection, the Committee therefore proposed the text 
of the United States reservation quoted above, and the United States Senate, 
on motion of Senator Vandenberg, adopted the reservation without clarify- 


ing debate, and without understanding its meaning or its implications.® 
The language of the reservation betrays much confusion of thought. To 
this day no one is quite sure what it means. To the extent that the reser- 
vation requires that the United States ‘‘specially agree(s)’’ to the Court’s 
jurisdiction, the special agreement will, as Judge Hudson observes, replace 
the declaration as the basis of the Court’s jurisdiction, and the United 
States will be denying the compulsory jurisdiction of the Court in disputes 
arising from multilateral treaties. Whether the phrase, ‘‘affected by the 
decision,’’ writes Judge Hudson, ‘‘applies to the parties to the treaty, or 
only to the treaty itself, the Court would lack jurisdiction under the Ameri- 
can Declaration unless every party to the treaty is a party to the proceeding 
before the Court.’’ And if the phrase requires that all parties bound by 
the decision must be parties to the case before the Court, the reservation 
becomes meaningless.°® Other commentators tell us that the Senate did not 
intend by this reservation to nullify the effect of the United States declara- 
tion in relation to disputes arising under multilateral treaties.** 


52 Loc. cit. 44. 5332 A.B.A.J. 836 (1946). 

5¢ Report (cited in note 26), p. 6. 

5592 Cong. Rec. 10618, 10621 (79th Cong., 2nd Sess., Aug. 1, 1946). 

56 Hudson, loc. cit. 836, 895. 

57 Wilcox, loc. cit. note 39, at pp. 714-716; Quincy Wright, 41 A.J.I.L. 445-452 
(1947), and comment thereon by Hudson, 42 A.J.I.L. 12-13 (1948). 

For a valuable analysis of the Statute and the practice of the Court, see Edvard 
Hambro, ‘‘The Interpretation of Multilateral Treaties by the International Court of 
Justice,’? 39 Grotius Society Transactions 235-255 (1953). 
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Since the record fails to support the view that either Mr. Dulles or the 
Senate had any clear grasp of the problem they vaguely envisaged, one is 
forced to inquire whether there is any problem relating to the Court and 
multilateral treaties which creates a danger against which the United States 
needs protection by a reservation. There are hundreds of multilateral trea- 
ties currently in force to which the United States is a party. Although 
the United States, pursuant to its declaration under Article 36(2) of the 
Statute, accepts the compulsory jurisdiction of the Court in all legal dis- 
putes concerning ‘‘(a) the interpretation of a treaty,’’ it is, by Article 59 
of the Statute, clearly not bound by a decision of the Court in a case to 
which the United States is not a party. It may, nevertheless, believe that 
its interests will be ‘‘affected’’ by a decision of the Court construing a 
multilateral treaty to which the United States, as well as the litigants actu- 
ally before the Court, are parties. In such a ease, the United States can 
fully protect its interests by intervening in the pending case.°® The con- 
struction of the multilateral treaty given by the Court will then be binding 
on the United States, but, according to Article 59, only ‘‘between the par- 
ties and in respect of that particular case.’’ It is not seen how this works 
injury to the United States merely because certain other parties to the 
multilateral treaty were not before the Court. Between them and the 
United States the Court’s interpretation has no binding force. This may 
be inconvenient, but the Court cannot, under its Statute, require states to 
intervene in cases before it. Nor can the multilateral treaty reservation of 
the United States accomplish this purpose. Its only effects are to nullify 
United States acceptance of compulsory jurisdiction and sterilize the rule 
of law with regard to a large and important category of cases. 


RESERVATIONS RaTione TeEmporis*®® 


By its current declaration, the United States limits acceptance of the 
Court’s compulsory jurisdiction to certain disputes ‘‘hereafter arising.” 
One of the preliminary objections filed by the United States in the Jnter- 
handel case was to the effect that the Court lacked jurisdiction because the 
dispute was alleged to have arisen before August 26, 1946, the date of de- 
posit of the United States declaration. 

The reasons for excluding a dispute from the operation of the rule of law 
merely because it arose before a certain date are not obvious. The current 
declarations of seventeen states ®° contain no reservations limiting the juris- 


58 Art. 63 of the Statute of the International Court of Justice provides: 

‘*1], Whenever the construction of a convention to which states other than those 
concerned in the case are parties is in question, the Registrar shall notify all such 
states forthwith. 

‘¢2. Every state so notified has the right to intervene in the proceedings; but if it uses 
this right, the construction given by the judgment will be equally binding upon it.’’ 

59 For more detailed discussion, including an analysis of the Court’s jurisprudence 
with reference to reservations ratione temporis, see the writer’s Hague Academy lectures 
for 1958. 

60 Bulgaria, Cambodia, China, Denmark, Dominican Republic, Haiti, Honduras, 
Liechtenstein, Nicaragua, Norway, Panama, Paraguay, Philippines, Portugal, Switzer- 
land, Thailand, Uruguay. 
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diction of the Court ratione temporis. On the other hand, twenty-two dece- 
larations * currently in force contain such reservations. All twenty-two of 
these declarations limit acceptance of the Court’s compulsory jurisdiction 
to disputes arising after a certain date, and sixteen ® of the declarations 
contain the further limitation that the situations or facts giving rise to the 
dispute must also be subsequent to that date. The exclusion date is deter- 
mined by various formulae, frequently the date of entry into force of the 
declaration or (in case of renewals) of a prior declaration. Apparently 
only the Union of South Africa today follows the policy of excluding from 
each new declaration disputes for which jurisdiction had been accepted un- 
der the previous declaration. 

It has been pointed out ** that many of the great arbitrations of the past 
would not have come within the jurisdiction of the tribunals if past situa- 
tions or facts had been excluded by reservations ratione temporis. The po- 
tential development of the system of compulsory jurisdiction is also limited 
by the fact that, because of the condition of reciprocity contained in Ar- 
ticle 36(2) of the Court’s Statute, reservations of disputes, situations or 
facts ratione temporis may become available as defenses even to states 
which have included no such reservations in their declarations. 

It seems desirable that the United States should omit the reservation 
ratione temporis contained in the words ‘‘hereafter arising’’ when it de- 
posits a new declaration. If, however, reasons are thought to exist for ex- 
cluding certain past disputes from the operation of the rule of law, the new 
declaration should at least accept compulsory jurisdiction for legal disputes 
arising after August 26, 1946. 


DATE OF TERMINATION 


Paragraph 3 of Article 36 of the Statute of the International Court of 
Justice provides, in part, that declarations ‘‘may be made unconditionally 
.. . or for a certain time.’’ Of declarations currently in force, ten specify 
no time limit for their duration.** The declarations of Thailand and Cam- 
bodia are currently in force for designated periods of ten years each, after 
which the declaration of Thailand will expire unless renewed and the Cam- 
bodian declaration will continue in force subject to denunciation on notice. 
The declarations of Belgium (1958) and Japan (1958) are currently in 
force for five-year periods, after which each continues in force subject to 
denunciation on notice. The declaration of Turkey is apparently for a five- 
year period, although it has twice been renewed retroactively after expira- 
tion. The declarations of Switzerland and Liechtenstein are terminable on 


61 Australia, Belgium, Canada, Colombia, El Salvador, Finland, France, Israel, Japan, 
Liberia, Luxembourg, Mexico, Netherlands, New Zealand, Pakistan, The Sudan, Sweden, 
Turkey, Union of South Africa, United Arab Republic, United Kingdom, United States. 

62 Australia, Belgium, Canada, Colombia, Finland, France, Israel, Japan, Luxembourg, 
Mexico, New Zealand, The Sudan, Sweden, Turkey, Union of South Africa, United 
Kingdom. 63 Lauterpacht, 10 Economica 139-144. 

& Bulgaria (1921), Colombia (1937), Dominican Republic (1924), El Salvador 
(1921), Haiti (1921), Nicaragua (1929), Panama (1921), Paraguay (1933), United 
Arab Republic (1957), Uruguay (1921). 
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one year’s notice of denunciation. The declarations of the United States, 
China, and Mexico are now terminable on six months’ notice given at any 
time. The declarations of Luxembourg (1930), The Netherlands (1956), 
Denmark (1956), Norway (1956), Sweden (1956) and Finland (1958), in 
force for five-year periods, are automatically renewable for five-year periods 
unless notice of termination is given not less than six months prior to the 
expiration of any five-year period. The declaration of Honduras (origi- 
nally for six years) is also automatically renewable. 

All of these declarations may reasonably be said to meet the requirement 
of the Statute of being made ‘‘unconditionally . .. or for a certain time.’’ 
On the other hand, the declarations of Canada, New Zealand, The Philip- 
pines, France, Liberia, Australia, Union of South Africa, Portugal, Israel, 
the United Kingdom, Pakistan and The Sudan are currently terminable on 
notice; and the declarations of Cambodia, Belgium and Japan will become 
terminable on notice after the elapse of the time specified. This trend is 
unfortunate and has already been abused by states seeking to avoid being 
made respondents in particular cases. 

The provision of the current United States declaration that it is termi- 
nable on six months’ notice is not undesirable; but the Scandinavian for- 
mula of automatic renewal for five-year periods unless denunciation is made 
not less than six months prior to the expiration of any five-year period is 


probably preferable. 


A SUGGESTION 


It is the considered judgment of the writer that the national and interna 
tional interests of the United States would be fully protected and the rule 
of law in international affairs would be appreciably furthered if the United 
States, giving the required six months’ notice, withdrew its declaration of 
August 14, 1946, and deposited a new declaration stipulating : 


that the United States of America recognizes as compulsory tpso facto 
and without special agreement, in relation to any other State accepting 
the same obligation, the jurisdiction of the International Court of Jus- 
tice, in conformity with Article 36, paragraph 2, of the Statute of the 
Court, in all legal disputes concerning: 


(a) the interpretation of a treaty; 

(b) any question of international law; 

(c) the existence of any fact which, if established, would constitute 
a breach of an international obligation ; 

(d) the nature or extent of the reparation to be made for the breach 
of an international obligation ; 


Provided, that this declaration shall remain in force for a period of 
five years and shall be renewed by tacit agreement for further periods 
of five years unless it is denounced by notice received not less than six 
months prior to the expiration of any such five-year period. 


65 See C. H. M. Waldock, ‘‘ Decline of the Optional Clause,’’ 32 Brit. Year Bk. of 
Int. Law 244, 267 ff. (1955-1956). 


THE THIRTY-SEVENTH YEAR OF THE WORLD COURT * 


By O. Hupson 


The thirty-seventh year of the World Court—the thirteenth year of the 
International Court of Justice—has been partially devoid of exciting news. 
Aside from the meeting for swearing the new members of the Court, and 
for the election of officers of the Court, there was no meeting of the Court 
until September 25, 1958. That was too late for the usual procedure to 
be followed in the preparation of this article concerning the Court, which 
was to have been published in January, 1959. 


INDUCTION OF MEMBERS AND ELECTION OF OFFICERS 


On April 16, 1958, the Court held a meeting for inducting the judges 
who were elected by the General Assembly on October 1, 1957. 

Three members were re-elected as judges: Vice President Abdel Hamid 
Badawi, Judge Bohdan Winiarski, and Judge V. K. Wellington Koo. 
Their induction was a simple matter. In addition, the following members 
were elected by the General Assembly: Sir Perey Clayd Spender, and Mr. 
Jean Spiropoulos. Sir Perey Spender and Mr. Spiropoulos were given the 


oath of office on April 16, 1958. 

On April 17, 1958, Judge Helge Klaestad was elected President, and 
Sir Muhammed Zafrulla Khan was elected Vice President, of the Court. 
These judges were eminently qualified to assume their new responsibilities. 


CasE CONCERNING THE APPLICATION OF THE CONVENTION OF 1902 
GOVERNING THE GUARDIANSHIP OF INFANTS 
(NETHERLANDS v. SWEDEN ) 


This is the first case before the International Court of Justice which 
has involved a question of international private law. It was begun by 
The Netherlands filing an application with the Court on July 10, 1957. 

On May 5, 1954, the Child Welfare Board of Norrképing, Sweden, de- 
cided to place the infant, Marie Elisabeth Boll, under protective upbring- 
ing; this was reaffirmed on June 3, 1955. On June 2, 1954, the Amsterdam 
Cantonal Court (The Hague) appointed a deputy guardian. The Supreme 
Administrative Court of Sweden had held, by a judgment of February 21, 
1956, that the measure adopted by the Child Welfare Board of Norr- 
koping of June 3, 1955, should be upheld. 

The Court had the assistance of M. Fredrik Julius Christian Sterzel 
Sweden) and M. Johannes Offerhaus (Netherlands), who were appointed 
by the parties. It also had the aid of M. Riphaven and Professor Kisch 


*This is the thirty-seventh in the writer’s series of annual articles on the World 
Court, the publication of which was begun in this JourNaL, Vol. 17 (1923), p. 15. 
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on behalf of The Netherlands, and Mr. Dahlman, Professor Henri Rolin, 
and M. Petrén on behalf of Sweden. It heard the arguments from Septem- 
ber 25 to 30 and October 1 to 4, 1958, and issued its Judgment on Novem- 
ber 28, 1958.7 

The Court had before it the following question : 


did the Swedish authorities, by applying the measure of protective 
upbringing (skyddsuppfostran) to the Dutch infant, Marie Elisabeth 
Boll, fail to respect obligations resulting from the 1902 Convention 
on the guardianship of infants? 


A comparison between the purpose of the 1902 Convention, and that of 
the Swedish law on the protection of children, shows that the purpose of 
the latter places it outside the field of the purposes of the Convention. 
Protective upbringing is not, as is guardianship, applied for a pre-ordained 
period during which it is maintained. The social problem of delinquent 
or merely misdirected young people, and of children whose health, mental 
state, or moral development is threatened, in short, of those ill adapted 
to social life, has often arisen. The 1902 Convention cannot, therefore, have 
given rise to obligations upon the signatory states in a field outside 
the matter with which it was concerned. Accordingly, the Court does 
not in the present case find any failure to observe that Convention on the 


part of Sweden. 


ACCEPTANCE OF THE CourRT’s COMPULSORY JURISDICTION 


1. Republic of the Sudan. On December 30, 1957, Mr. Yacoub Osman, 
the Permanent Representative of the Sudan to the United Nations, signed 
a statement reading as follows: 


I have the honour by direction of the Ministry of Foreign Affairs 
to declare, on behalf of the Government of the Republic of the Sudan, 
that in pursuance of paragraph 2 of Article 36 of the Statute of 
International Court of Justice, the Government of the Republic of 
the Sudan recognize as compulsory ipso facto and without special 
agreement, on condition of reciprocity, until such time as notice may 
be given to terminate this Declaration, the jurisdiction of the Inter- 
national Court of Justice in all legal disputes arising after the first 
day of January 1956 with regard to situations or facts subsequent to 
that date concerning :— 

(a) the interpretation of a treaty concluded or ratified by the Re- 
publie of the Sudan on or after the first day of January 1956; 

(b) any question of International Law; 

(c) the existence of any fact, which, if established, would constitute 
a breach of an international obligation; or 

(d) the nature or extent of the reparation to be made for the breach 
of an international obligation, 


but excluding the following :— 


(i) disputes in regard to which the parties to the dispute have 
agreed or shall agree to have recourse to some other method of 
peaceful settlement ; 


1 [1958] I.C.J. Rep. 55; reported below, p. 436. 
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(ii) disputes in regard to matters which are essentially within the 
domestic jurisdiction of the Republic of the Sudan as determined 
by the Government of the Republic of the Sudan ; 

(iii) disputes arising out of events occurring during any period in 
which the Republic of the Sudan is engaged in hostilities as a 
belligerent. 


This was received by the Secretariat of the United Nations on January 
2, 1958. 
2. Belgium. At Brussels, on April 3, 1958, Mr. V. Larock, Minister 


of Foreign Affairs of Belgium, signed a declaration under paragraph 
2 of Article 36 of the Statute of the International Court of Justice, in the 


following terms: 


I declare on behalf of the Belgian Government that I recognize as 
compulsory ipso facto and without special agreement, in relation to 
any other State accepting the same obligation, the jurisdiction of the 
International Court of Justice, in conformity with Article 36, para- 
graph 2 of the Statute of the Court, in legal disputes arising after 
13 July 1948 concerning situations or facts subsequent to that date, 
except those in regard to which the parties have agreed or may agree 
to have recourse to another method of pacific settlement. 

This declaration is made subject to ratification. It shall take effect 
on the day of deposit of the instrument of ratification for a period of 
five years. Upon the expiry of that period, it shall continue to have 
effect until notice of its termination is given. 

The declaration was deposited with the Secretary General of the United 
Nations on June 18, 1958. 

3. Finland. On June 25, 1958, Mr. G. A. Gripenberg, Permanent Rep- 
resentative of Finland to the United Nations, signed an acceptance of the 
optional provision in paragraph 2 of Article 36 of the Statute of the Inter- 
national Court of Justice. The declaration was for a period of fiive years, 
renewable for further periods of five years unless it is denounced not later 
than six months before the expiry of any such period. 

The declaration reads as follows: 


On behalf of the Finnish Government, I hereby declare that I recog- 
nize as compulsory ipso facto and without special agreement, in rela- 
tion to any other state accepting the same obligation, that is to say, 
on condition of reciprocity, the jurisdiction of the International Court 
of Justice, in accordance with Article 36, paragraph 2 of the Statute 
of the Court, for a period of five years from 25 June 1958. This 
declaration shall be renewed by tacit agreement for further periods 
of the same duration, unless it is denounced not later than six months 
before the expiry of any such period. This declaration shall apply 
only to disputes arising in regard to situations or facts subsequent to 
25 June 1958. 

4. Turkey. In August, 1958, Mr. Seyfullah Esin, the Permanent 
Representative of Turkey to the United Nations, gave written notice, under 
Law No. 7153, that Law No. 5017 had been extended for five years, from 
May 23, 1957. It had previously been renewed on September 12, 1955, 
counting from May 22, 1952. 
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5. Japan. On September 15, 1958, Dr. Koto Matsudaira, the Permanent 
Representative of Japan to the United Nations, made the declaration to 
the Secretary General of the United Nations for five years, and thereafter 
until it shall have been terminated by a written notice. It was cast in the 


following terms: 


I have the honour, by direction of the Minister for Foreign Affairs, 
to declare on behalf of the Government of Japan, that in conformity 
with paragraph 2 of Article 36 of the Statute of the International 
Court of Justice, Japan recognizes as compulsory tpso facto and with- 
out special agreement, in relation to any other State accepting the 
same obligation and on condition of reciprocity, the jurisdiction of 
the International Court of Justice, over all disputes which arise on 
and after the date of the present declaration with regard to situations 
or facts subsequent to the same date and which are not settled by 
other means of peaceful settlement. 

This declaration does not apply to disputes which the parties thereto 
have agreed or shall agree to refer for final and binding decision to 
arbitration or judicial settlement. 

This declaration shall remain in force for a period of five years 
and thereafter until it may be terminated by a written notice. 


6. Great Britain. On November 26, 1958, after enclosing a revocation 
of the acceptance of April 18, 1957, the British Government enclosed a 
new declaration to the Secretary General of the United Nations. The new 
declaration applies to all disputes arising after February 5, 1930; it is 


valid until such time as notice may be given to terminate the acceptance. 
It bears the following import: 


1. I have the honour, by direction of Her Majesty’s Principal Secre- 
tary of State for Foreign Affairs, to declare on behalf of the Govern- 
ment of the United Kingdom of Great Britain and Northern Ireland 
that they accept as compulsory tpso facto and without special conven- 
tion, on condition of reciprocity, the jurisdiction of the International 
Court of Justice, in conformity with paragraph 2 of Article 36 of the 
Statute of the Court, until such time as notice may be given to termi- 
nate the acceptance, over all disputes arising after the 5th of February, 
1930, with regard to situations or facts subsequent to the same date, 


other than: 


(i) disputes in regard to which the Parties to the dispute have 
agreed or shall agree to have recourse to some other method of 
peaceful settlement ; 
disputes with the Government of any other country which is a 
Member of the British Commonwealth of Nations, all of which 
disputes shall be settled in such manner as the Parties have 
agreed or shall agree; 
disputes with regard to questions which by international law 
fall exclusively within the jurisdiction of the United Kingdom; 
disputes arising out of events occurring between the 3rd of 
September, 1939, and the 2nd of September, 1945; 
without prejudice to the operation of sub-paragraph (iv) above, 
disputes arising out of, or having reference to, any hostilities, 
war, state of war, or belligerent or military occupation in which 
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the Government of the United Kingdom are or have been in- 
volved ; 

disputes concerning any question relating to or arising out of 
events occurring before the date of the present Declaration 
which, had they been the subject of proceedings brought before 
the International Court of Justice previous to that date, would 
have been excluded from the Court’s compulsory jurisdiction 
under the second part of the Reservation numbered (v) in the 
previous United Kingdom Declaration dated April 18, 1957 
namely that part which started with the words ‘‘. . . or relat- 
ing to any question . . .’’ and ended with the words “‘. . . de- 
pendent territories”’; 

disputes relating to any matter excluded from compulsory ad- 
judication or arbitration under any treaty, convention or other 
international agreement or instrument to which the United 
Kingdom is a party; 

disputes in respect of which arbitral or judicial proceedings 
are taking, or have taken place, with any State which, at the 
date of the commencement of the proceedings, had not itself 
accepted the compulsory jurisdiction of the International Court 
of Justice; and 

disputes in respect of which any other Party to the dispute 
has accepted the compulsory jurisdiction of the International 
Court of Justice only in relation to or for the purpose of the 
dispute; or where the acceptance of any other Party to the 
dispute was deposited or ratified less than twelve months prior 
to the filing of the application bringing the dispute before the 
Court. 


2. The Government of the United Kingdom also reserves the right 
at any time, by means of a notification addressed to the Secretary- 
General of the United Nations, and with effect as from the moment 
of such notification, either to add to, amend or withdraw any of the 
foregoing reservations, or any that may hereafter be added. 


A New Court ESTABLISHED 


In October, 1958, a new Court of Justice of the European Communities 
was created by the states of the European Common Market. It has as its 
justices Mr. A. M. Donner (Netherlands), four justices of the former Court 
of the Coal and Steel Community, and two more men. 

It is to be hoped that the jurisprudence of this Court, which relates to 
the Common Market, will be useful for the development of international 
law. 
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VOTING ON IMPORTANT QUESTIONS IN THE 
UNITED NATIONS GENERAL ASSEMBLY 


By Ernest L. Keruey ? 


Office of the Legal Adviser, Department of State 


At its 68lst meeting on October 25, 1957, the Fourth Committee of the 
General Assembly adopted a resolution which provided in part as follows: 


The Fourth Committee 


Requests the Sixth Committee to consider the following points and 
to give an opinion thereon to the Fourth Committee: 


(a) Which is the voting majority that is applicable to resolutions 
of the General Assembly on matters concerning Non-Self-Governing 
Territories in accordance with Chapter XI of the Charter of the 
United Nations? 

(b) Considering that matters concerning Non-Self-Governing Terri- 
tories are not enumerated in Article 18(2), would it be in accordance 
with the terms of the Charter to submit a resolution on Non-Self- 
Governing Territories to a two-thirds vote if an additional category 
to that effect has not been established beforehand for the Non-Self- 
Governing Territories in the terms of Article 18(3) ?? 

This resolution was the result of discussions in the Fourth Committee at its 
675th and 679th to 68lst meetings, in connection with the consideration 
of its agenda item on non-self-governing territories. On November 26, 
1957, before the Sixth Committee had completed its discussion of the issues 
raised by the resolution, the agenda item on non-self-governing territories 
was voted on in plenary session of the General Assembly; one of the pro- 
posed resolutions was determined to be an important question and failed 
to receive the necessary two-thirds majority. On December 2, 1957, the 
Sixth Committee, at its 544th meeting, adopted a resolution noting that the 
item in connection with which the Fourth Committee had requested its 
advice was no longer on the agenda of the General Assembly, and stating 
**that it is not opportune at the present session to reply to the request of 
the Fourth Committee.’’* 

The significance of this incident lies not merely in the light which the 
discussions in the Fourth and Sixth Committees throw on the question of 
voting in the General Assembly, but also in the indication that as funda- 
mental a question as the voting majority required to adopt resolutions in 
the General Assembly is as yet unsettled. 

1 The opinions expressed herein should not be attributed to the Department of State. 

2U.N. Doe. No. A/C.4/L.501 (1957). 

3 U.N. General Assembly, 12th Sess., Official Records, Plenary Meetings, p. 517 (1957). 

4U.N. Doe. No. A/C.6/L.417 (1957). 
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ARTICLE 18 


Article 18 of the Charter of the United Nations provides as follows: 


1. Each member of the General Assembly shall have one vote. 


2. Decisions of the General Assembly on important questions shall 
be made by a two-thirds majority of the members present and voting. 
These questions shall include: recommendations with respect to the 
maintenance of international peace and security, the election of the 
non-permanent members of the Security Council, the election of the 
members of the Economie and Social Council, the election of members 
of the Trusteeship Council in accordance with paragraph 1(c) of 
Article 86, the admission of new Members to the United Nations, the 
suspension of the rights and privileges of membership, the expulsion 
of Members, questions relating to the operation of the trusteeship 
system, and budgetary questions. 

3. Decisions on other questions, including the determination of ad- 
ditional categories of questions to be decided by a two-thirds majority, 
shall be made by a majority of the members present and voting. 

Interpretation of Article 18 initially appears uncomplicated. The article 
divides the questions to be decided by the General Assembly into two 
classes: ‘‘important questions’’ and ‘‘other questions.’’ The former are 
to be decided by a two-thirds majority; the latter, by a simple majority. 

Article 18(2) contains a list of questions deemed important. This list 
is neither exhaustive nor illustrative, though it has been described by both 
terms. It could not be exhaustive; it does not even include a reference to 
newly-created categories, although Article 18(3) provides for the creation 
of ‘‘additional categories.’’ It does not appear to be illustrative, since the 
questions listed display little by way of common characteristics from 
which a concept of ‘‘importance’’ could be induced for application to 
subsequent questions. The function of the list is merely to fix the im- 
portance of, and thus the voting majority required for, the listed questions, 
rather than to limit or guide the future determination of voting majorities. 

Article 18(3) sets forth the voting majority required for decisions on 
‘other questions,’’ and provides for the creation of ‘‘additional categories 
of questions to be decided by a two-thirds majority.’’ The purpose of the 
drafters of the article in specifically authorizing the creation of additional 
categories is not clear, although it may have been to prevent an interpreta- 
tion of Article 18 to the effect that the creation of categories is an amend- 
ment to the list in Article 18(2), and thus an amendment to the Charter.° 


‘Such an interpretation was made nevertheless: 

“*The decision by which a new category of ‘important questions’ is added to those 
enumerated in paragraph 2 constitutes an amendment to Article 18, paragraph 2. The 
procedure of this amendment provided by paragraph 3, constitutes an exception to the 
provisions of Chapter XVIII regulating the amendment procedure. . . . Since Article 
18, paragraph 3, authorizes the General Assembly only to increase the number of cate- 
gories of important matters, not to reduce it, the amendment procedure of Chapter 
XVIII is required for the repeal of an amendment adopted under Article 18, paragraph 
3.” Kelsen, Law of the United Nations 183-184 (1951). 

The assumption that the creation of additional categories of questions requiring a 
two-thirds majority involves an amendment to Art. 18(2) does not appear warranted. 
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While Article 18 does not specifically authorize the determination that 
individual questions are important, it does not prohibit such a determi- 
nation, nor does it place on the term ‘‘other questions’’ any limitations 
which would operate to exclude from that group a determination of the 
importance of an individual resolution. The right of a majority of the 
General Assembly to decide ‘‘other questions’’ appears to be unrestricted 
as long, of course, as the question is within the powers of the General As- 
sembly and accords with the purposes and principles of the United Nations. 

Article 18(3) refers to ‘‘other’’ questions. While this could be in- 
terpreted to mean ‘‘other than those listed in Article 18(2),’’ such a con- 
struction would regard the list in Article 18(2) as exhaustive, and would 
thus conflict with the provision in Articie 18(3) authorizing the creation 
of additional categories. It seems probable, therefore, that the phrase 
should be interpreted to mean ‘‘other than those provided for in Article 
18(2),”’ that is, other than important questions.* 

While the reference in Article 18(3) is to ‘‘eategories of questions to 
be decided by a two-thirds majority’’ rather than ‘‘categories of important 
questions,’’ it appears unlikely that any valid distinction can be drawn 
from this variation in wording. 

The basis for the application of the two-thirds majority prescribed in 
Article 18(2) is ‘‘importance’’; ‘‘other questions’’ under Article 18(3 
require a simple majority. Thus, a decision to require a two-thirds vote 
on a question necessarily presupposes a determination that it is ‘‘im- 
portant.’’ Moreover, the reference in Article 18(3) to ‘‘additional cate- 
gories’’ implies that the categories to be created are of the same class as 
those to which they are ‘‘additional,’’ thus affirming the equivalence of the 
eategories of important questions in Article 18(2) and the categories which 


may be created under Article 18(3). 


It does not follow that when a category requiring a two-thirds majority is set up by 
the General Assembly it becomes a part of the Charter. The Charter nowhere suggests 
that newly-created categories become a part of Art. 18, or that the decision to terminate 
the category would be other than an ‘‘other question’’ under Art. 18(3). At the 
Senate hearings on the United Nations Charter the ability of the General Assembly to 
terminate a category created under Art. 18(3) without reference to the procedure set 
out in Ch. XVIII was assumed both by the Senators and the representative of the 
Department of State. Hearings on the Charter of the United Nations Before the 
Senate Committee on Foreign Relations, 79th Cong., Ist Sess., pp. 257-258 (1945). 

®The Rules of Procedure of the General Assembly support this interpretation. 
Rules 84, 85 and 87 reproduce, mutatis mutandis, the three paragraphs of Art. 18 of the 
Charter. Rule 87 reproduces Art. 18(3) as follows: 

‘*Decisions of the General Assembly on questions other than those provided for in 
rule 85, including the determination of additional categories of questions to be decided 
by a two-thirds majority, shall be made by a majority of the Members present and 
voting.’’ Rules of Procedure of the General Assembly, U.N. Doc. No. A/3660 at 
15 (1957). 

It is significant that the term ‘‘other questions’’ in Art. 18(3) of the Charter is 
transformed to ‘‘questions other than those provided for in rule 85’’ in Rule 87, 
rather than a phrase such as ‘‘other than those listed in rule 85.’’ It is somewhat 
surprising to note that this wording has been cited by one delegate as evidence that the 
list in Art. 18(2) is exhaustive. U.N. General Assembly, 11th Sess., Official Reeords, 


Plenary Meetings, p. 1155 (1957). 
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In practice Article 18 has proved to be less clear and settled than might 
have been anticipated. ‘‘Importance’’ as a criterion for determining the 
voting majority required has proved unhappily imprecise. No new cate- 
gories have been created; few have been proposed.’ The practice of the 
General Assembly has been to determine whether individual resolutions, 
rather than categories, require a two-thirds majority. Most of the disagree- 
ment regarding voting in the General Assembly arises in connection with 
this practice. 

Although Article 18 does not do so, since it uses the term 
tions’’ in Article 18(3), the necessary effect of categorizing one group of 
questions as ‘‘important’’ is to categorize the residual questions as ‘‘un- 
important,’’ especially where no elaboration of this criterion is given. 
On an absolute standard, the criterion of ‘‘importance’’ is completely 
unworkable. In the words of the delegate of India at the 52nd Plenary 
Meeting, ‘‘Every question that the Assembly discusses is important. We 
do not waste our time discussing unimportant questions.’’* Even on the 
relative standard which was undoubtedly intended by the drafters of the 
Charter, the criterion of importance presents serious difficulties. Due to 
the wide effect of almost every decision of the General Assembly, it is 
relatively easy for the proponents of a two-thirds majority to make a 
persuasive case. 

In opposition, to urge the unimportance of a question might well be 
expected to offend not only those delegations having an interest in the 
matter being discussed, but the General Assembly as a whole, since it 
reflects directly on the significance of the work of that body. The frustra- 
tion reflected in the Indian delegate’s comment, that ‘‘if you are going 
to interpret that Article to mean that every question that is awkward, every 
question to which a majority or minority has some objection, comes under 
Article 18 [sic], I think the exception will become the rule,’’® is under- 
standable. 

Confronted by a situation in which opposition within the system set out 
by Article 18 is tactically disadvantageous, many delegations have under- 
standably attempted to restate the system. This restatement necessarily 
varies with the spokesman, but basically involves three arguments: (1) the 
criterion of ‘‘importance’’ applies only to the questions listed in Article 
18(2), which is an exhaustive list; (2) the categories created under Article 


‘ 


‘other ques- 


7 At the 52nd Plenary Meeting, during a discussion of a joint report of the Ist and 
th Committees on an agenda item entitled ‘‘Treatment of Indians in the Union of 
South Africa,’’ the Argentine delegate intervened on a point of order to propose that 
‘‘whenever there is a question of the General Assembly of the United Nations wishing 
to intervene in matters which, it is suspected, may be within the domestic jurisdiction 
of a state . . . a two-thirds majority shall be required.’? The President declined to 
put this proposal to a vote on the grounds that a ‘‘suggestion to create a new category 
of questions in which the General Assembly would intervene in the domestic affairs of 
astate .. . would be expressly contrary to the terms of the Charter.’’ Jbid., 1st Sess., 
2nd Pt., Plenary Meetings, pp. 1054-1056 (1946). See also pp. 331-332 below. Compare 
Genera] Assembly Res. 844 (IX), U.N. Doc. No. A/2890 at 25-26 (1954). 

$U.N. General Assembly, Ist Sess., 2nd Pt., Official Records, Plenary Meetings, p. 
1050 (1946). 9 Ibid., p. 1342 (1946). 
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18(3) are not ‘‘important questions’’ but, in the specific language of that 
paragraph, ‘‘questions to be decided by a two-thirds majority’’; (3) since 
Article 18(3) refers only to the creation of categories, the decision to re- 
quire a two-thirds majority can be taken only with regard to categories 
of questions, rather than to individual resolutions. It is necessary to study 
these arguments in detail. 


‘*TMPORTANCE’’ AS THE CRITERION 
With reference to Article 18, Kelsen has commented as follows: 


As to the voting procedure in the General Assembly, the Charter 
distinguishes between ‘‘important questions’’ (Article 18, paragraph 
2), and ‘‘other questions’’ (paragraph 3) which, since they are not 
labelled ‘‘important’’ must be considered unimportant. This is not 
a very fortunate terminology. If the General Assembly is dealing 
with a question at all, this question can hardly be considered as un- 
important. The intention was to differentiate decisions which require 
a two-thirds majority and decisions which require only a simple ma- 
jority. Since paragraph 2 enumerates the matters on which decisions 
must be made by a two-thirds majority it was superfluous to qualify 
these matters as ‘‘important.’’ It had sufficed to say: Decisions on 
the following questions shall be made by a two-thirds majority, etc.’ 


It is clear that Kelsen’s comments are a criticism of the wording of Article 
18, rather than an interpretation of it. It is precisely the provision that 
questions to be decided upon by a two-thirds majority are qualified by the 
adjective “‘important’’ that Kelsen criticizes. Yet this statement has been 
cited as authority for an interpretation of Article 18 which would dis- 
tinguish between ‘‘important questions’’ and ‘‘questions to be decided by 
a two-thirds majority.’’ 

At the Eleventh Session of the General Assembly the delegate of Iraq 
stated : 


[A]s Professor Hans Kelsen said, everything that is considered by 
this world organization is important, and the distinction appearing in 
Article 18 was not due to a desire to differentiate between important 
and unimportant questions, but rather ‘‘to differentiate decisions which 
require a two-thirds majority and decisions which require only a simple 
majority.’’ Therefore, a decision taken in accordance with Article 
18, paragraph 3, will not and cannot be a decision on the relative 
importance of single questions; it is a decision on whether additional 
categories of questions other than those specifically mentioned in para- 
graph 2 of Article 18 shall be subjected to the two-thirds majority 
... 

[Bly deciding not to invoke the two-thirds majority rule, the <s- 
sembly would not be pronouncing itself on the importance of the 
question under discussion, but would merely be determining whether 
or not an additional category should come under the two-thirds 
majority rule." 


10 Kelsen, op. cit. note 5 above, at 180-181. 
11 U.N. General Assembly, 11th Sess., Official Records, Plenary Meetings, p. 1158 


(1957). 
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While this argument has been not infrequently made,’* it is not per- 
suasive. As was previously pointed out, Article 18 distinguishes between 
‘‘decisions . . . on important questions’’ ard ‘‘decisions on other ques- 
tions’’; the term ‘‘other’’ indicates that the class of questions to be voted 
on by a simple majority is residual, encompassing all that has not been 
withdrawn. If a question is to be withdrawn from that residual class, 
it must be as an ‘‘important question’’ under Article 18(2). Moreover, 
the categories of questions requiring a two-thirds majority whose creation 
is authorized by Article 18(3) are termed ‘‘additional’’ categories, thus 
indicating their equivalence to the categories listed in Article 18(2), to 
which they are ‘‘additional.’’ 

The argument that the list of questions in Article 18(2) is exhaustive, 
is a corollary of the argument that categories created under Article 18(3) 
are not categories of ‘‘important’’ questions. This argument is somewhat 
difficult to maintain with regard to the English text of Article 18(2), which 
precedes the list with the words ‘‘These questions shall include’’ (empha- 
sis added), although it has been attempted;** but has been made re- 
peatedly with reference to the French text,’* which merely provides ‘‘Sont 
considérées comme questions importantes: ....’’** Since the Russian,’® 
Spanish 77 and Chinese ** texts also use equivalents of the English text, 
this argument is understandably not made except with reference to the 
French text. At the Eighth Session of the General Assembly the Yugoslav 
delegate attempted to resolve the asserted discrepancy between the two 
texts on the basis of the ‘‘greater precision’’ of the French text: 


Article 18 of the Charter states that on important questions the vote 
will be by a two-thirds majority, and then it gives an exhaustive 
enumeration of those questions which are important .... The Eng- 
lish text of the Charter may have misled the representative of the 
United Kingdom, because paragraph 2 of Article 18 says: ‘‘These 
questions shall include’’—and then comes an enumeration. But I 
should like to pay tribute once again to the French language from 
this rostrum. The French text of the Charter is an official text—and 
if, in a legal document which is valid in two or more languages, one 
leaves open a doubt and another is precise, then the interpretation has 


12 Ibid., 1st Sess., 2nd Pt., Plenary Meetings, p. 1059 (1946); 8th Sess., Plenary 
Meetings, pp. 306-307, 317 (1953); 11th Sess., Plenary Meetings, pp. 1154, 1158, 1166 
(1957). 

18 Statement of the delegate of India, U.N. General Assembly, 1st Sess., 2nd Pt., 
Official Records, Plenary Meetings, p- 1050 (1946); statement of the delegate of Haiti, 
ibid., 2d Sess., Plenary Meetings, p. 607 (1947). 

144U.N. General Assembly, 8th Sess., Official Records, Plenary Meetings, p. 317 
(1953) ; ibid., 11th Sess., Plenary Meetings, pp. 1154, 1157, 1163-1164 (1957). 

15 Art. 111 of the Charter provides in part: ‘‘The present Charter, of which the 
Chinese, French, Russian, English, and Spanish texts are equally authentic . . .’’ 

16 Vkliuchaiut—include. Miiller, Russian-English Dictionary 77 (3d ed., 1944). 

17 Comprenderén—comprise, include. Appleton, Revised Spanish Dictionary 128 
(4th ed., Cuyas, 1953). 

18 Pao K’uo—including. Mathews, Chinese-English Dictionary 521, 682 (rev. Ameri- 
an ed., 1943). 
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to be taken from the more precise text. This is a legal concept which 
I suppose nobody in this Assembly will contest.’® 


Subsequent statements of this argument have not varied substantially 
from it.2° In reply, it has been urged that ‘‘it is an elementary principle 
of law that, so far as a principle of construction is concerned, when a gen- 
eral provision is followed by a specification of cases, that specification is 
merely illustrative.’’ 

Earlier in this study the conclusion was stated that the list of questions 
in Article 18(2) is neither exhaustive nor illustrative; it merely serves 
permanently to establish the voting majority required for the questions 
specified. The French text reflects this purpose; it appears in fact to 
carry no inference whatever regarding the exhaustiveness of the list of 
questions in Article 18(2). In this respect the French text might be 
considered less ‘‘precise’’ than the other texts, which contain the implica- 
tion that the list is not exhaustive. However, it is submitted that any 
proposed interpretation of Article 18 on the basis of ‘‘precision,’’ or 
maxims of interpretation regarding general provisions and specifications, 
must yield to the interpretation based on the purpose and structure of the 
article which has already been stated. 

To restate: The determination of the voting majority required to decide 
a question in the General Assembly requires an initial determination 
whether an ‘‘important question’’ or an ‘‘other question’’ is involved. 
While ‘‘importance’”’ is not a totally satisfactory criterion for determining 
the voting majority required, it is specified by the Charter. 


Wuat Is a ‘‘QuESTION’’? 


If ‘‘importance’’ is the criterion which determines the voting majority 
required in the General Assembly under Article 18, to what is that cri- 
terion applied? The term ‘‘question’’ in Article 18 can be interpreted 


to mean the agenda item, in which case the ‘‘decision”’ is the resolution 
adopted ; the term can also be interpreted to mean the resolution, in which 
case the ‘‘decision’’ is the disposition made of the resolution, that is, 
whether it is adopted or rejected. The importance of this distinction 1s 
substantial, since the importance of the agenda item and the resolution 
would not necessarily coincide. 

Both points of view were put forward on the occasion when the Assembly 
first considered the use of a two-thirds majority. At the First Session of 
the General Assembly, during that organ’s consideration of the complaint 
by India that persons of Indian descent were subjected to discrimination 
in the Union of South Africa, the General Assembly had before it a res0- 
lution which called upon the parties to settle their disputes peacefully, as 
well as an amendment proposed by the Union of South Africa which would 
have sought from the International Court of Justice an advisory opinion 


19 U.N, General Assembly, 8th Sess., Official Records, Plenary Meetings, p. 317 (1953) 
20 Ibid., 11th Sess., Plenary Meetings, pp. 1154, 1157, 1163-1164 (1957). 
21 Ibid. 1162. 
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whether the General Assembly had jurisdiction to consider this question 
in view of the prohibition of Article 2(7) of the Charter against inter- 
ference in matters essentially within the domestic jurisdiction of states. 
Before the voting on these proposals, the President stated: 


The question which we have to decide is not whether the decision 
we are about to take is an important question, but rather whether the 
question which we have discussed is an important question.** 


The question, as initially put to the Assembly by the President, was whether 
“you consider that the question we have been discussing is an important 
question in the sense of Article 18, paragraph 2.’’** The delegate of the 
Union of Soviet Socialist Republics disagreed: 


It has already been said here that a question may be very important, 
but that the decision taken on that question may be of less, or even no, 
importance; for example, the question whether a particular proposal 
should be submitted to the Assembly may be of great importance ; but 
in taking a decision regarding the day on which a meeting will be held 
to discuss this important question it is not at all necessary that this 
decision be declared important or to vote upon it with the same 
majority as on the question itself.** 

Without replying to this argument the President then put the question to 
a vote in the following form: ‘‘Does the Assembly consider it necessary 
to apply the two-thirds majority rule to the decision which will be taken 
on the question referred to in document A/205?’’*> The document re- 
ferred to was a joint report of the Fourth and Sixth Committees, which 
contained both the discussion of those committees on this agenda item and 
the proposed resolution. The decision of the Assembly to require a two- 
thirds majority in this instance ** must thus be considered ambiguous with 
regard to the meaning of the term ‘‘question’’ in Article 18. 

It is possible that this question was involved in a confused situation 
which arose in connection with the report of the Fourth Committee on 
non-self-governing territories in 1953. That report contained seven resolu- 
tions proposed for adoption by the General Assembly. Prior to the vote 
on the first resolution, the Mexican delegate expressed a ‘‘request that any 
questions relating to Non-Self-Governing Territories may always be de- 
cided by a simple majority.’’*? The President put this request to a vote 
in the following words: ‘‘The motion is to the effect that the draft resolu- 
tion may be carried by a simple majority.’’** The motion was carried by 
30 votes to 26.2 The first five resolutions were adopted by large majorities. 
Prior to the voting on the sixth resolution, the delegate of New Zealand 
requested the President to regard the sixth and seventh resolutions as 
raising important questions. When the President declined, stating that 
the status of these resolutions had been determined by the earlier vote, 


*2 Ibid., 1st Sess., 2nd Pt., Plenary Meetings, p. 1058 (1946). 
*3 Ibid. 1059. 24 Ibid. 
*5 Ibid. 1060. 26 Ibid. 
** Ibid., 8th Sess., Plenary Meetings, p. 308 (1953). 
*8 Ibid. 309. 29 Ibid. 
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several delegations asserted that they had understood that vote to be ap- 
plicable only to the first resolution.*° The President then put to a vote 
the question whether the previous decision had been applicable only to the 
first resolution ; this question was answered in the negative by 34 votes to 
21, with 4 abstentions.*? The sixth and seventh resolutions were then 
adopted by simple majorities, the latter receiving less than a two-thirds 
majority.** At the beginning of the following meeting of the General 
Assembly, the President stated in part as follows: 

A reading of the verbatim record will confirm that the question of 
the voting procedure yesterday was related only to the draft resolu- 
tions actually before the Assembly. ” 

While the Mexican delegate clearly intended the creation of a permanent 
eategory of questions to be decided by a simple majority, the decision, as 
interpreted by the President and, subsequently, by the Assembly itself, had 
the effect of determining the importance, or rather the lack thereof, of the 
entire agenda item for that session only. The result can thus be explained 
either as the creation of a temporary category of ‘‘other questions’’ or the 
decision that the agenda item was the question whose importance was de- 
termined. The latter would appear to be the more reasonable interpreta- 
tion. 

If the agenda item is the question whose importance is determined, it 
logically follows that all resolutions and amendments under it are decisions 
requiring a two-thirds vote. The fact that a two-thirds majority was not 
required on all resolutions and amendments under an agenda item indicates 
that the General Assembly did not, in determining the importance of a 
question, consider the term ‘‘question’’ to refer to the agenda item. On 
this basis, it cannot be said that the General Assembly has uniformly con- 
strued the term ‘‘question’’ to denote the agenda item rather than the 
individual resolutions. At the First Session, the President ruled that the 
amendment to a resolution also required a two-thirds majority.** Later 
during the same session, however, the President ruled to the contrary. In 
connection with this voting on a resolution recommending regional confer- 
ences of the administering authorities of non-self-governing territories,” 
to which amendments by China** and Cuba** had been proposed, the 
President ruled that the resolution, but not the amendments to it, required 
a two-thirds majority.** On objection being raised, the President put to 
a vote the question whether the resolution required a two-thirds majority: 
the General Assembly decided in the affirmative by 25 votes to 24, with 4 
abstentions.** The resolution, having been amended by a simple ma- 
jority,*® was adopted by a two-thirds majority.*' 
30 Ibid. 312, 313, 314, 315-316. 31 Ibid. 316. 

32 Ibid. 319-320. 33 Ibid. 323. 

34 Pages 330-331 above. 

35 U.N. Doe. Nos. A/251 and A/251/ Add. 1 at 1 (1946). 

86 U.N. General Assembly, Ist Sess., 2nd Pt., Official Records, Plenary Meetings, 


pp. 1348-1349 (1946). 37 Ibid. 1352. 
38 Ibid. 1355. 39 Ibid. 1355-1356. 


40 Ibid. 1356. 41 Ibid. 1356-1357. 
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At its Fifth Session the General Assembly added Rule 84A to its Rules 
‘amendments 


‘ 


of Procedure. This rule requires a two-thirds majority for 
to proposals relating to important questions.’’** Not only is such a rule 
consistent in theory with the interpretation of Article 18, which construes 
the term ‘‘question’’ to refer to the agenda item, but also its wording con- 
tains this implication, that it distinguishes between the ‘‘question’’ and 
the ‘‘proposal’’ relating to it. The two-thirds majority was subsequently 


applied to amendments in several instances.** However, it was not ap- 
plied during the General Assembly’s consideration of the Morocco question 


at its Seventh Session, where an amendment, although in fact receiving 
more than two-thirds of the votes cast, was adopted by a simple majority, 
since the President applied the two-thirds majority requirement only to 
the resolution as amended.** 

While not completely uniform, the usual practice in the General As- 
sembly has been not to require the same voting majority on all resolutions 
relating to the same agenda item. At the Second Session, five resolutions 
were proposed to the General Assembly by the Fourth Committee in 
connection with the item on the transmission of information regarding 
non-self-governing territories. The first four were adopted without com- 
ment with regard to the voting majority required.** The fifth, on the 
decision of the General Assembly, was determined to require a two-thirds 
majority, and was not adopted.*® Similar action oceurred at the Sixth,* 
Seventh,** and Eleventh Sessions. 

At its Third Session, the General Assembly, after the President had 
indicated his intention of regarding the disposal of the former Italian 
colonies as an important question,®® rejected all but one of the three 
resolutions before it.°'| Two more resolutions were then proposed. In 
reply to a question concerning the voting majority required for the 
adoption of one of the new resolutions, the President expressed the view 
that a two-thirds vote was not required. When this view was challenged, 
the President indicated he would rule after the vote.°* Since one of the 
resolutions was rejected, and the other adopted by more than a two-thirds 
majority,** no ruling on the voting majority required was given. It is thus 
not clear whether the General Assembly would have supported the Presi- 
lent’s ruling. 

At the Seventh Session, however, the President commented, in connection 
with the agenda item on the treatment of Indians in the Union of South 


#2 Ibid., 5th Sess., Plenary Meetings, p. 290 (1950). 
#3 Ibid., 7th Sess., Plenary Meetings, pp. 413, 449-451 (1952); ibid., 10th Sess., 
Plenary Meetings, pp. 404-405 (1955). 

‘* Ibid., 7th Sess., Plenary Meetings, pp. 425-426 (1952). 

* Ibid., 2nd Sess., Plenary Meetings, pp. 709, 719, 732 (1947). 

Ibid. 743. 

‘Ibid., 6th Sess., Plenary Meetings, pp. 456-469 (1952). 

**Ibid., 7th Sess., Plenary Meetings, pp. 343-355 (1952). 

** Ibid., 11th Sess., Plenary Meetings, pp. 1166-1179 (1957). 
Ibid., 3d Sess., 2nd Pt., Plenary Meetings, p. 583 (1949). 
‘Ibid. 595-598. 52 Ibid. 607. 

Ibid. 608. 
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Africa, that while the General Assembly would decide the majority re 
quired, the ‘‘ practice in respect of this item at previous sessions’’ had been 
to require a two-thirds majority.** Only one resolution was involved. At 


the same meeting the President, with regard to an agenda item on race 
conflict in the Union of South Africa resulting from the apartheid policy 
of the Government of the Union of South Africa, referred to the previous 
item and held the three resoiutions under that agenda item to be important 
questions.°®> At the Tenth Session the President commented, with regard 
to this same agenda item, that a two-thirds vote would be required ‘* in 
respect of all voting on this item.’’** Only one resolution and one amend 


ment were involved. 
It thus appears that the practice of the General Assembly, while gen- 


erally construing the term ‘‘question’’ to refer to the individual resolution 
rather than the agenda item, has not been altogether consistent on this 
matter. This practice is, however, so closely related to the question of 
‘‘eategories,’’ as the term is used in Article 18(3), that analysis will be 


undertaken in connection with the latter question. 


CATEGORIES 


One of the two issues raised by the request for an opinion which the 
Fourth Committee addressed to the Sixth Committee at the Twelfth Session 
of the General Assembly was whether it would be ‘‘in accordance with the 
terms of the Charter to submit a resolution . . . to a two-thirds vote if an 
additional category to that effect [had] not been established beforehand.” * 
While it might initially be supposed that this would be a matter of little 
importance, since a category may be set up by the same simple majority 
which is required to determine the importance of individual questions, two 
considerations add significance to the question of the creation of categories 
First, the complexity of the political factors involved in the determination 
of the importance of a question would deter some delegations from making 
a decision other than on the basis of a present factual situation; thus it 
could be anticipated that delegations prepared to vote in favor of the 
importance of an individual question would abstain or vote against th 
creation of a category, even though both dealt with the same subject 
matter. Second, a result of the processes of the General Assembly, 
which most matters are considered at length in committee and then, 
the final days of the session, given relatively brief treatment in the plenar) 
meeting, is that the question of the voting majority required to adopt 4 
resolution is raised at a time when the Assembly has little time for pro- 
longed study, and when further committee action to study issues raised 
by the creation of a category would be almost impossible. At the Eighth 
Session, twelve days before it closed, the delegate of Mexico commented 


54 Ibid., 7th Sess., Plenary Meetings, p. 330 (1952). Emphasis added. 

55 Ibid. 333. 

56 Jbid., 10th Sess., Plenary Meetings, p. 404 (1955). Emphasis added. 

57 Page 324 above. As stated in the request of the 4th Committee, the issue was raise 
only with regard to non-self-governing territories. However, the issue raised is gene 


ally applicable. 
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If any delegation wished to propose that the questions mentioned 
in Chapter XI should be decided by a two-thirds majority, it would in 
fact be proposing the determination of a new category. The determi- 
nation of a new category of questions to be decided by a two-thirds 
majority vote would undoubtedly be a subject for discussion by this 
Assembly. But that question is not on our agenda, and if anyone 
wishes to propose it, he will assuredly have to wait until the next 
session or, if he attaches sufficient importance to it, he can try, by 
using the machinery provided by the rules of procedure, to have the 
matter accepted for discussion at the present session."* 


While it is obvious that discussion would necessarily attend the creation 
of a category, it would appear that the creation of a category could, in 
many cases, be done without proposing a separate agenda item. The 
agenda item could, if a majority of the Assembly considered it necessary,”® 
be amended to include the creation of a related category, but such a pro- 
eedure probably would not often be necessary. If the category was within 
the subject matter of the agenda item, its creation would be a procedural 
decision taken in connection with the voting on that agenda item. It is 
interesting to note that in the statement just quoted, in which the need 
to create a separate agenda item was asserted, the delegate also proposed 
the creation of a permanent category of questions to be decided by a 
simple majority, without proposing that a separate agenda item be created 
to study this proposal.® 

The allegation that importance may be determined only with reference 
to a category of questions was initially raised during the 52nd Plenary 
Meeting of the General Assembly, when the delegate of Saudi Arabia 
urged, in connection with the voting on the resolutions dealing with the 
treatment of Indians in the Union of South Africa, that ‘‘when the 
Charter was drafted, there was no thought of putting individual questions 
before us.’’*! This assertion was not reinforced by any specific reference 
to the drafting history of the Charter. The same allegation was made at 
some length in plenary meeting during the Eleventh Session,®? and in 
the Fourth Committee * at the Twelfth Session. Few, if any, new argu- 
ments were adduced. The statement of the Mexican delegate in the 
Fourth Committee is reported in part as follows: 

It was indisputable that so long as the General Assembly did not 


establish additional categories, there was nothing in the Charter itself 
which authorized the Assembly to require a two-thirds majority.** 


By way of disputing the indisputable, it has already been suggested 
that the determination of the importance of an individual resolution is an 


** U.N. General Assembly, 8th Sess., Official Records, Plenary Meetings, p. 307 (1953). 

‘*® Rule 22 of the Rules of Procedure of the General Assembly provides as follows: 

‘Items on the agenda may be amended or deleted by the General Assembly by a 
majority of the Members present and voting.’’ U.N. Doe. No. A/3660 at 5 (1957). 

* U.N. General Assembly, 8th Sess., Official Records, Plenary Meetings, p. 308 (1953). 

*\ Ibid., 1st Sess., 2nd Pt., Plenary Meetings, p. 1052 (1946). 

*2 Ibid., 11th Sess., Plenary Meetings, pp. 1155, 1163-1164, 1166 (1957). 

** Ibid., 12th Sess., 4th Committee, pp. 155, 156 (1957). 

“Ibid. 153. 
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‘‘other question’’ under Article 18(3). The reference to the creation of 
additional categories in Article 18(3) cannot be construed as exhausting 


the phrase ‘‘other questions’’ in that paragraph. In the absence of a pro 
hibition to the contrary, the capacity of the General Assembly to decide 
‘‘other questions’’ by a simple majority under Article 18, clearly authorizes 
the General Assembly to determine the importance of an individual ques- 
tion, should the Assembly consider it appropriate to do so. 

The argument that only categories may be determined to be important 
would undoubtedly be more persuasive if the questions listed in Article 
18(2) were all categories. However, it has been suggested that not all the 
listed questions are categories,® and it is clear, at least, that the range 
of decisions possible on some of the questions listed is very limited, ¢.g., 
the election of the non-permanent members of the Security Council, the 
election of the members of the Economic and Social Council, the election 
of members of the Trusteeship Council in accordance with paragraph 1(c 
of Article 86, the admission of new Members to the United Nations, the 
suspension of the rights and privileges of membership, and the expulsion 
of Members. 

This argument would also be more persuasive if it appeared that the 
term 
Nothing in the drafting history of Article 18 suggests that the term 
‘‘category’’ is a term of art. Nor do the questions listed in Article 18(2) 
imply any special meaning attached by the drafters to the term ‘‘cate- 


‘‘category’’ was used in a special, rather than a general, sense 


gory.’’ The argument that only categories of questions may be determined 


to be important appears to interpret the term ‘‘categories’’ to denote onl) 
large, permanent groups of questions. Such an interpretation reflects, it 


‘category.”’ A 


‘ 


is submitted, an unsophisticated concept of the term 
category need not be of broad scope, nor need it be permanent. A cate- 
gory is simply a class or division; its scope is limited by the criterion b; 
which it is determined. A category may be subdivided by the introduc- 
tion of additional criteria. The same units may be categorized differently. 
of course, if different criteria are used. 

A category of questions created under Article 18(3) need not be a broad 
one. Sufficient criteria could be used to determine the category so that onl; 
one resolution would be reasonably likely to fall within its scope; fewer cri- 
teria could be employed so that an entire agenda item would be encompassed. 
Equally possible would be a category which would cut across several 
agenda items by dealing with certain aspects which might appear in any 
agenda item, e.g., the proposal of the delegate of Argentina that resolutions 
raising the question whether the domestic affairs of a state are being vi0- 
lated should require a two-thirds majority.®* 

Since the General Assembly acts, not in a vacuum, but in a changing ¢00- 
text of events, chronology would undoubtedly be a criterion of substantial 
importance, and a category might well be limited to a stated or implied 
period of time, e.g., for one session of the General Assembly, for the dura- 

65 Jbid., 8th Sess., Plenary Meetings, p. 306 (1953). 

66 See p. 327, note 7, above. 
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tion of an economic recession, during the existence of hostilities in a 
geographic region. 

The indefinite scope of a category is reflected in the wording of Article 
18, which is a potential source of confusion. At the Twelfth Session of the 
General Assembly the statement of the delegate of Guatemala noted this 
confusion : 


Differences of interpretation had arisen with regard to the words 
‘*determination of additional categories’’ in paragraph 3, particularly 
concerning the following points: First, did an ‘‘additional category’’ 
mean a genus of questions, covering various specific matters, or did 
it refer to one specific question, even though it belonged to a genus of 
similar questions; so, which were genera and which were species? 
Secondly, did the use of the words ‘‘including the determination of 
additional categories of questions to be decided by a two-thirds ma- 
jority’’ in paragraph 3, and in particular the use of the word ‘‘ad- 
ditional,’’ imply that the questions enumerated in paragraph 2 were 
really ‘‘categories of questions?’’ The word ‘‘additional’’ could 
only refer to the list of questions in paragraph 2, for if there were 
no such list there would be nothing ‘‘additional’’ to determine.® 


‘ 


‘ 


The reference to ‘‘additional’’ categories in Article 18(3) does indeed 
imply that the questions listed in Article 18(2) are categories of ques- 
tions; Article 18(2) clearly refers to the list as composed of questions. 
This paradox demonstrates that the search for nuances of meaning in the 
close analysis of the wording of an article often proves less productive 
than a study of its purpose and structure, and suggests that the asserted 
distinction between ‘‘questions’’ and ‘‘categories of questions’? may well 
prove unworkable when an attempt is made to apply it. 

The questions listed in Article 18(2), like any other question determined 
to be important, are categories, since they denote, with varying degrees of 
precision, classes of possible General Assembly action. Some of the classes, 
¢.g., budgetary questions, are relatively broad; others are less broad, e.g., 
elections of Members to various offices and the admission of new Members. 
Whether a proposed resolution fell within a category constituted by a 
listed question has frequently been implicit in discussions in the General 
Assembly,** and was discussed openly at its Sixth Session in connection 
with one of the less broad categories, the admission of new Members.* 
As will be indicated later, the form in which the preliminary question was 
put to the Assembly precludes ascertaining whether the Assembly deter- 
mined these questions to be included within the list or not. The fact that 
discussion arose in connection with one of the less broad questions, the 
admission of new Members, is noteworthy, however. 


PROCEDURE 


It follows from what has been said that the practice of the General 
Assembly on this question has been correct in substance. Has it been 


* U.N. General Assembly, 12th Sess., Official Records, 4th Committee, p. 163 (1957). 
*Ibid., 2nd Sess., Plenary Meetings, pp. 580, 640-641 (1947); ibid., 3d Sess., 2nd 
Pt, Plenary Meetings, p. 583 (1949). 

*Ibid., 6th Sess., Plenary Meetings, pp. 463-469, 473 (1952). 
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correct in form? While some Assembly Presidents have refused to rule 
on the importance of a question, choosing instead to put the question di- 
rectly to the General Assembly,”° the practice more frequently followed 
has been for the President to rule on the question ™ and, in cases where his 
ruling was challenged, to put the question to a vote.7* In a few instances 
the President refused to rule on the question of importance until after the 
resolution itself had been voted on, correctly surmising that the resolution 
would be adopted by a large enough majority so that a ruling on the 
majority required would not be sought.** 

Should the President rule on the importance of a question before the 
Assembly? In most cases it appears that the President, in ruling on the 
importance of a question, has done so not as the presiding officer ruling 
on a question of procedure, but in reflection of a sense of agreement within 
the General Assembly. In one case the ruling of the President specifically 
indicated that he was ruling on this basis; *™* in the other cases indicated 
above, the fact that the President, when challenged, called for a vote on 
the question of importance rather than on his ruling as a point of order, 
suggests that the President’s ruling was on the latter basis. On one 
occasion, when the President proposed to put his ruling to a vote on a 
point of order, he was dissuaded by the plea of a delegate." 

Whether or not a question is important is technically not a question 
to be ruled on by the President. Article 18 makes it clear that this 
question is one for the General Assembly. However, presiding officers in 
organs and sub-organs of the United Nations, in the interests of expediting 
business, not infrequently rule even on matters of substance, where no 
objection is anticipated. While such a practice may exercise a slight 
influence on the course of events, since inertia militates against any delega- 
tion calling for a vote, this would not appear too great a price to pay for 
prompt procedure, especially since, as has already been indicated, the 
problem of voting in the General Assembly is usually decided during the 
closing days of the session. Serious objections would have to be made, 
however, to the procedure of putting the ruling of the President to a vote 


on a point of order. Not only would such a practice reflect a misconcep- 


70 Ibid., 1st Sess., 2nd Pt., Plenary Meetings, p. 1060 (1946); 2nd Sess., Plenary 
Meetings, pp. 666, 743 (1947); 8th Sess., Plenary Meetings, p. 309 (1953); 11th Sess. 
Plenary Meetings, p. 1166 (1957). 

71 Ibid., 1st Sess., 2nd Pt., Plenary Meetings, p. 1327 (1946), in which the ruling of 
the President was erroneously reported, and subsequently corrected at the 2nd Sess., Ple 
nary Meetings, pp. 601-602, 641-642 (1947); ibid., 1st Sess., 2nd Pt., Plenary Meetings, 
p. 1355 (1946); 2nd Sess., Plenary Meetings, pp. 641-642 (1947); 3d Sess., 2nd Pt. 
Plenary Meetings, p. 583 (1949); 6th Sess., Plenary Meetings, p. 476 (1952); 7 
Sess., Plenary Meetings, pp. 333, 355, 377, 413, 426, 449 (1952); 9th Sess., Plenar) 
Meetings, pp. 248, 490 (1954); 10th Sess., Plenary Meetings, p. 404 (1955). 

72 Ibid., 1st Sess., 2nd Pt., Plenary Meetings, pp. 1355-1356 (1946); 2nd 
Plenary Meetings, p. 648 (1947); 6th Sess., Plenary Meetings, p. 476 (1952). 

78 Ibid., 1st Sess., 2nd Pt., Plenary Meetings, pp. 1367-1369 (1946); 6th S 
Plenary Meetings, p. 355 (1952). 

74 Ibid., 7th Sess., Plenary Meetings, p. 330 (1952). 

75 Tbid., 2nd Sess., Plenary Meetings, pp. 641-648 (1947). 
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tion of Article 18, but it would require those delegations not believing the 
question to be important to assume a réle of opposition to the President, 
which many delegations are reluctant to assume. As has been indicated, 
on the one occasion in which the President proposed to put his ruling to a 
vote on a point of order, he was dissuaded from doing so. 

When the question is put to the Assembly, what form should it assume? 
The form used at the Eighth Session, when the President said, ‘‘ The motion 
is to the effect that the draft resolution may be carried by a simple 
majority,’’"* does not comport with Article 18. Since a question is an 
“other question’’ requiring a simple majority vote until its status as an 
‘important question’’ has been determined, it is superfluous to put this 
question to a vote. 

Alternatively, the question could be phrased, as it was at the First 
Session, ‘‘Does the Assembly consider it necessary to apply the two-thirds 
majority rule to the decision ... ,’’*" or as it was at the Second Ses- 
sion, ‘‘|WJe will have to decide whether this is a matter of importance 
requiring a two-thirds majority. . . .’’** These versions are theoretically 
equivalent. Since, as has been indicated, the basis for requiring a two- 
thirds majority is the importance of the question, there is in theory no 
difference between asking whether a question is important or whether a 
question requires a two-thirds majority for a decision. Both versions of 
the question subordinate a theoretical distinction, in that they would be 
voted affirmatively both by delegations which considered the question to be 
within the list in Article 18(2) and by delegations which considered the 
question not within the list but thought it appropriate to designate the 
question as important under Article 18(3). Since the function of Article 
18 is to determine the voting majority required rather than to draw ab- 
stract distinctions regarding the basis of the importance of questions, this 
effect is in harmony with the purpose of Article 18. However, it is possible 
that in practice the effects of these versions might differ in the case of a 
delegation which subscribed to the view that importance is not relevant in 
determining the voting majority to be applied to questions not included 
within the list in Article 18(2). Such a delegation might be inclined to 
vote against the proposition that a question was important, but in favor of 
the proposition that it required a two-thirds majority. While it is un- 
likely that a delegation would construe the issue before it so literally that 
its vote would differ on the basis of the wording of the question, this possi- 
bility does suggest that, since the issue before the Assembly is the voting 
majority to be employed rather than the importance of the question, the 
question is more advisedly put on that basis. 


CONCLUSION 


Article 18 sets up a two-thirds majority requirement for decisions on 
“important questions,’’ which include those listed in Article 18(2) and 


"6 Ibid., 8th Sess., Plenary Meetings, p. 309 (1953). 
" Ibid., 1st Sess., 2nd Pt., Plenary Meetings, p. 1060 (1946). 
"8 Ibid., 2nd Sess., Plenary Meetings, p. 666 (1947). 
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those subsequently determined to be important, this determination being 
an ‘‘other question’’ under Article 18(3) ; it also sets up a simple majority 
‘other questions,’’ that is, on questions not 
**question’’ 


‘ 


requirement for decisions on 
considered important. While the interpretation of the term 
is not clear on the basis of the text of Article 18, the practice of the General 
Assembly appears to interpret the term ‘‘question,’’ by and large, to 
denote the individual resolution on which the vote is to be taken. 

The criterion of importance is unclear, and imposes on the opponents 
of a two-thirds majority a tactical disadvantage. Opponents of a two- 
thirds majority have attempted to avoid this disadvantage by interpreting 
the provisions of Article 18 to the effect that the criterion of importance 
refers only to the questions listed in Article 18(2), and that the determina- 
tion to require a two-thirds majority on an unlisted question can be made 
only if a category is created. 

While the latter interpretation appears unsupportable, in the Genera! 
Assembly repetition frequently adds weight to slight arguments. The 
right of the General Assembly, under Article 18, to determine the voting 
majority required for an individual resolution on the basis of its im- 
portance is strongly opposed by some delegations at the present time. The 
equally significant questions of the scope of the questions listed in Article 
18(2), and the legality of creating closely defined, carefully limited cate- 
vories have thus far received little attention. 


] 

] 

\ 

t 

N 
p 
m 
m 
de 
th 
32 
In 
the 
rey 
See 
(B 
3 
pro 


INTERPRETATION BY PUBLIC INTERNATIONAL 
ORGANIZATIONS OF THEIR BASIC 
INSTRUMENTS * 


By Ervin P. HEXNER 


Pennsylvania State University 


I. INTRODUCTION 


The operation of public international organizations and the develop- 
ment of that sector of substantive international law which such organiza- 
tions administer require that an effective mechanism exist for the authori- 
tative interpretation of their basic instruments.’ Controversies in respect 
to interpretation of the basic instrument of an international organization 
may arise between the organization and its members, and between the 
member countries themselves. One may state according to experience 
that the realization that there is a workable mechanism which is able to 
settle controversies without delay reduces the number of disagreements. 
Every international organization is, of course, interpreting its basic instru- 
ment in its daily routine work. In this sense the application of the pro- 
visions of the basic instruments is co-extensive with their interpretation. 
Differences of opinion arising in the course of the routine application of 
the basic instruments can be settled frequently by informal discussion and 
consultation, and therefore do not require final interpretation and do not 
constitute a controversy in the sense here considered. 

Following the example of the League of Nations Covenant, the United 
Nations Charter does not contain provisions for the authoritative inter- 
pretation of this basic instrument.* The General Assembly in 1947 recom- 
mended certain measures which might contribute toward clarifying the 
meaning of the provisions of the Charter, including the suggestion that its 
own organs and the Specialized Agencies might take advantage of advisory 
opinions of the International Court of Justice. However, this procedure 
does not result in ‘‘final’’ interpretations of the Charter. 


* The article reflects the personal views of the author. 

1See C. Wilfred Jenks, ‘‘The Status of International Organizations in Relation to 
the International Court of Justice,’’ Problems of Public and Private International Law, 
32 Grotius Society Transactions (1946) 1-41 (London, 1947); and Pollux, ‘‘The 
Interpretation of the Charter,’’ 23 Brit. Year Bk. of Int. Law 54 ff. (1946). 

*During the San Francisco Conference this question was considered from various 
aspects and it was decided not to include a provision on authoritative interpretation in 
the Charter. Doe. 750, IV/2/B/1, of June 2, 1945, on the Interpretation of the Charter, 
reprinted in U.N. General Assembly, 2nd Sess., Official Records, Vol. II, pp. 1563-1564. 
See also Leland Goodrich and Edvard Hambro, Charter of the United Nations 547 ff. 
(Boston, 1949). 

$In a resolution of Nov. 14, 1947 (No. 171-IIT), the General Assembly decided that: 

“*Considering: that it is a responsibility of the United Nations to encourage the 
Progressive development of international law; Considering: that it is of paramount im 
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The present study discusses the machinery for the final interpretation 
of the basic instruments of three intergovernmental financial organizations 
established under international agreements: the International Monetary 
Fund, the International Bank for Reconstruction and Development, and its 
affiliate, the International Finance Corporation.‘ Although the study is 
concerned primarily with the International Monetary Fund, its considera. 
tions apply, mutatis mutandis, to the two other organizations. 

The Articles of Agreement of the Fund and of the Bank entered into 
force on December 27, 1945; those of the IFC on July 20, 1956. The 
Boards of Governors of the Fund and Bank consist of governors appointed 
by each member country. The Fund and the Bank have eighteen execu- 
tive directors each ; five are appointed, one each by the members having the 
largest quotas (United States, United Kingdom, China, France and India), 
and the remaining thirteen are elected by the governors representing the 
other members. Governors of the Bank from countries which are also 
members of the IFC are Governors of the IFC. The Board of Executive 
Directors of the IFC is composed of the Executive Directors of the Bank 
who represent at least one government which is also a member of the IFC. 
Each member of the Fund (and, mutatis mutandis, of the Bank and IFC 
has a ‘‘subscription quota,’’ expressed in U. 8S. dollars. Quotas determine 
the voting power of each member. Each Executive Director is entitled 
to cast the number of votes of the member or members by which he was 


appointed or elected. The Managing Director of the Fund, the President 


of the Bank, and the President of the IFC are the Chairmen of the respec- 
tive Executive Directors. The Executive Directors function as a board 
and are frequently referred to as the Executive Board of the respective 


portance that the interpretation of the Charter of the United Nations and the constitu 
tions of the specialized agencies should be based on recognized principles of international 
law; Considering: that the International Court of Justice is the principal judicial orga 
of the United Nations; Considering: that it is also of paramount importance that the 
Court should be utilized to the greatest practicable extent in the progressive develop 
ment of international law, both in regard to legal issues between States and in regard 
to constitutional interpretation, Recommends: that organs of the United Nations and 
the specialized agencies should, from time to time, review the difficult and important 
points of law within the jurisdiction of the International Court of Justice which have 
arisen in the course of their activities and involve questions of principle which it is 
desirable to have settled, including points of law relating to the interpretation of the 
Charter of the United Nations or the constitutions of the specialized agencies, and, if 
duly authorized according to Article 96, paragraph 2, of the Charter, should refer them 
to the International Court of Justice for an advisory opinion.’’ 

4 Hereinafter the International Monetary Fund will be referred to as ‘‘the Fund’’ 
or ‘‘IMF,’’ the International Bank for Reconstruction and Development as ‘‘the Bank’’ 
or ‘‘IBRD,’’ and the International Finance Corporation as ‘‘IFC.’’ Their basic in 
struments will be referred to as Fund Agreement, Bank Agreement, and IFC Agreement, 
respectively. 

5 Under certain circumstances, members, the holdings of whose currencies by the Fund 
have, on the average over the preceding two years, been reduced below their quotas, are 
entitled to appoint an executive director in the Fund. An executive director was ap 
pointed under this title for the first time beginning Nov. 1, 1958 (Art. XII, Sec. 3(¢ 


of the Fund Agreement), by Canada. 
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institutions. All three Agreements are ‘‘lawmaking treaties’’ which, inter 
alia, establish general rules for future international conduct of a large 
number of nations, create new international institutions and contain the 
declaration of their members concerning their understanding of the law 
in certain sectors of international financial relations. 

The United States Bretton Woods Agreement Act (59 Stat. 512), which 
authorized the President of the United States to accept membership for the 
United States in the Fund and Bank, was enacted on July 31, 1945. The 
United States has been a member of the Fund and the Bank since Decem- 
ber 27, 1945. From the point of view of this study, it is noteworthy that 
the Bretton Woods Agreement Act itself contains provisions under which 
the first representatives of the United States in the two organizations, im- 
mediately after assuming their functions, were required to request an 
official interpretation by the Bank as to its authority to make or guarantee 
certain loans,® and by the Bank as to its authority to use its resources for 
certain purposes.’ These provisions show the great significance attributed 
by the Congress of the United States to authoritative interpretation for 
governing future policies of the Fund and the Bank. 

When compared with the arrangements of other public international 
organizations, the machinery for final interpretation of the basic instru- 
ments of these three organizations is remarkable and unusual: first, because 
the function of authoritative interpretation rests with the ordinary execu- 
tive organs of these institutions and not with any tribunal external to them; 
second, because the exercise of the interpretative function is not limited to 
decisions on actual disagreements, but is used also to resolve doubts in inter- 


6 Sec. 12 of the U. S. Bretton Woods Agreement Act reads: 

‘*The governor and executive director of the Bank appointed by the United States 
are hereby directed to obtain promptly an official interpretation by the Bank as to its 
authority to make or guarantee loans for programs of economic reconstruction and the 
reconstruction of monetary systems, including long-term stabilization loans. If the 
Bank does not interpret its powers to include the making or guaranteeing of such loans, 
the governor of the Bank representing the United States is hereby directed to propose 
promptly and support an amendment to the Articles of Agreement for the purpose of 
explicitly authorizing the Bank, after consultation with the Fund, to make or guarantee 
such loans. The President is hereby authorized and directed to accept an amendment 
to that effect on behalf of the United States.’’ 

7Sec. 13 of the U. S. Bretton Woods Agreement Act is as follows: 

‘*(a) The governor and executive director of the Fund appointed by the United 
States are hereby directed to obtain promptly an official interpretation by the Fund as 
to whether its authority to use its resources extends beyond current monetary stabiliza- 
tion operations to afford temporary assistance to members in connection with seasonal, 
cyclical, and emergency fluctuations in the balance of payments of any member for 
eurrent transactions, and whether it has authority to use its resources to provide fa 
cilities for relief, reconstruction, or armaments, or to meet a large or sustained outflow of 
capital on the part of any member. 

“*(b) If the interpretation by the Fund answers in the affirmative any of the ques- 
tions stated in subsection (a), the governor of the Fund representing the United States 
is hereby directed to propose promptly and support an amendment to the Articles of 
Agreement for the purpose of expressly negativing such interpretation. The President 
is hereby authorized and directed to accept an amendment to that effect on behalf of 
the United States.’’ 
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pretation and thus to prevent controversies and to assure the uniform ap- 
plication of operative arrangements; third, because the executive organs 
have exclusive jurisdiction to decide on questions of interpretation of the 
instrument that may arise between the organization and its members or 
between members themselves; and fourth, because the persons exercising 
the interpretative function represent interested parties and their votes are 
weighted according to certain defined criteria. 

These arrangements for final interpretation by non-judicial bodies were 
the result of a give-and-take process carried out in a series of complex 
international negotiations. The negotiations preceding Bretton Woods and 
at Bretton Woods were undertaken mainly by monetary experts. They 
wished to keep decision-making on delicate policy issues involving interpre- 
tation in the hands of financial experts. They also wished to create a 
framework within which the principal policies of the institutions could 
be evolved with due consideration to the balance of interests indicated b) 
the different quotas. Furthermore, they aimed at the creation of a consti 
tutional framework which would not preclude the adjustment of policies 
to changing political and economic circumstances. They believed that all 
these purposes would be impaired if the function of final interpretation 
was handed over to an external judicial authority. To be sure, at the time 
of Bretton Woods, the great Powers (including the Soviet Union, which 
later reconsidered its position and did not join the Fund and Bank) satis- 
fied their fears of having their positions outweighed by the action of other 
nations by including in the Articles of Agreement provisions on the right 
of the Fund and Bank members with the five largest quotas to appoint 
their executive directors, a weighted voting system,* and a mechanism of 
authoritative interpretation by the executive organs of the two institutions 
This approach may be contrasted with the position taken by the great 
Powers when, in accepting the United Nations Charter, they insisted on the 
veto in the Security Council. It may also be contrasted with the United 
States acceptance of the compulsory jurisdiction of the International Court 
of Justice in 1946, which was accompanied by the so-called Connally 
Amendment reserving the right of the United States to decide which issues 
fall within its domestic jurisdiction. 


Il. COMMENTS ON THE PROVISION ON INTERPRETATION 


Article XVIII of the Fund Agreement (dealing in its subparagraphs 
(a) and (b) with interpretation, and in (c) with arbitration) is as follows: 


(a) Any question of interpretation of the provisions of this Agree- 
ment arising between any member and the Fund or between any 


8 See Elizabeth MeIntyre, ‘‘ Weighted Voting in International Organizations,’’ 8 Int 
Organization 484 ff. (1954), and Stanley D. Metzger, ‘‘Settlement of Internationa 
Disputes by Non-Judicial Methods,’’ 48 A.J.I.L. 408 ff. (1954). See also suggestions 
for an interesting form of a weighted voting system in the U.N. General Assembly in 
Grenville Clark and Louis B. Sohn, World Peace through World Law passim (Cam 
bridge, Mass., 1958). Literature on the weighted voting system is listed in Louis P 


Sohn, Cases on United Nations Law 221 (Brooklyn, 1956). 
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members of the Fund shall be submitted to the Executive Directors 
for their decision. If the question particularly affects any member 
not entitled to appoint an executive director it shall be entitled to 
representation in accordance with Article XII, Section 3(j). 

(b) In any case where the Executive Directors have given a decision 
under (a) above, any member may require that the question be re- 
ferred to the Board of Governors, whose decision shall be final. Pend- 
ing the result of the reference to the Board the Fund may, so far as 
it deems necessary, act on the basis of the decision of the Executive 
Directors. 

(c) Whenever a disagreement arises between the Fund and a mem- 
ber which has withdrawn, or between the Fund and any member dur- 
ing liquidation of the Fund, such disagreement shall be submitted to 
arbitration by a tribunal of three arbitrators, one appointed by the 
Fund, another by the member or withdrawing member and an umpire 
who, unless the parties otherwise agree, shall be appointed by the 
President of the Permanent Court of International Justice or such 
other authority as may have been prescribed by regulation adopted by 
the Fund. ‘The umpire shall have full power to settle all questions of 
procedure in any case where the parties are in disagreement with 
respect thereto. 

[t is revealing to note the difference between the topics dealt with in sub- 
paragraphs (a) and (b) on the one hand and (¢) on the other. Whereas, 
under subparagraphs (a) and (b), the executive organs of the Fund deal 
with ‘‘any question of interpretation,’’ under subparagraph (c) arbitra- 
tion tribunals deal only with ‘‘disagreements.’’ The exercise of the in- 
terpretative function aims at determining the meaning of the provisions 
of the Agreement; the arbitration procedure is supposed to result in an 
arbitral award settling a specific controversy. Subparagraphs (a) and 
b) apply to actual members of the Fund and to the time period while the 
Fund is in operation; subparagraph (c) applies only to members that have 
withdrawn or to issues arising during the period of liquidation of the Fund. 
The interpretative procedures can be invoked by any member on any ques- 
tion of interpretation; the arbitration procedure can be invoked solely by 
the Fund and by countries which are involved in a specific arbitrable con- 
troversy with the Fund. 

The provisions of Article [X of the Bank Agreement (Interpretation) 
and Article VIII of the IFC Agreement (Interpretation and Arbitration) 
are substantially the same as the provisions of Article XVIII of the Fund 
Agreement. No detailed rules or regulations have been issued by the 
three organizations concerning the application of these articles. The Fund 
and Bank have designated, in pursuance of subparagraph (c), the Presi- 
dent of the International Court of Justice as the authority which appoints 
an umpire of the arbitration tribunal.® 

The Fund enjoys immunity from every form of judicial process in the 
territories of its members. It can, of course, waive its immunity for the 
purpose of any proceedings, or it can waive it by the terms of any con- 


See See. 23 of the By-Laws of the Fund and Sec. 22 of the By-Laws of the Bank. 
Art. VIII, subpar. (c), of the IFC Agreement contains a provision to the same effect. 
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tract (Article IX, Section 3, of the Fund Agreement). The Bank and the 
IFC enjoy a somewhat limited immunity from legal process (Article VII, 
Section 3, of the Bank Agreement and Article VI, Section 3, of the IFC 
Agreement.?° Whereas the Bank and the IFC, in their loan, guarantee 
and similar agreements with their members, customarily agree on an arbi- 
tration clause in respect to those specific transactions, the Fund, in its 
eustomary financial transactions with its members, would not resort to 
settlement procedures other than those provided for in Article XVIII of 
the Fund Agreement. 

The United Nations General Assembly authorized the Fund, Bank and 
the IFC (the IFC through the Bank) to request from the International 
Court of Justice advisory opinions if, within the scope of their activities, 
any legal questions should arise other than questions relating to the rela- 
tionship of these organizations to the United Nations and to Specialized 
Agencies.*. Apart from very uncommon and refined questions which may 
arise in the application of certain provisions of the Convention on Privileges 
and Immunities of the Specialized Agencies,’* it is difficult to conceive of 
eases in which the three organizations would resort to requesting the ad- 
visory opinion of the International Court of Justice on questions of inter- 
pretation. The internal procedure of interpretation discussed in this study 
is obligatory and cannot be affected by the organizations’ right to request 
advisory opinions. 


10 The relevant provisions are as follows: 
Art. IX, See. 3, of Fund Agreement: ‘‘ZJmmunity from judicial process. The Fund, 
its property and its assets, wherever located and by whomsoever held, shall enjoy im 
munity from every form of judicial process except to the extent that it expressly waives 
its immunity for the purpose of any proceedings or by the terms of any contract.’’ 
Art. VII, Sec. 3, of Bank Agreement: ‘‘ Position of the Bank with regard to judicial 
process. Actions may be brought against the Bank only in a court of competent 
jurisdiction in the territories of a member in which the Bank has an office, has appointed 
an agent for the purpose of accepting service or notice of process, or has issued or 


No actions shall, however, be brought by members or persons 


guaranteed securities. 
> 


acting for or deriving claims from members. The property and assets of the 
shall, wheresoever located and by whomsoever held, be immune from all forms of seizure, 
attachment or execution before the delivery of final judgment against the Bank.’’ 

Art. VI, See. 3, of the IFC Agreement is in substance identical with the provision of 
Art. VII, See. 3, of the Bank Agreement. 

11 See resolutions of the General Assembly of Nov. 15, 1947, A/349 and A/519, and 
resolution of Feb. 20, 1957, A/3529, Rev. 1. The authority to ask advisory opinions is 
incorporated in the agreement of the Fund and Bank on their relationship with the 
U.N. The relationship between the U.N. and the IFC is governed by the Agreement 
of the Bank with the U.N. 

12 See. 32 of the Convention on Privileges and Immunities of Specialized Agencies 
(Res. A, 179/II), adopted by the U.N. General Assembly on Nov. 21, 1947, deals with 
the settling of controversies arising out of the interpretation and application of the 
Convention by requesting an advisory opinion from the International Court of Justice. 
In Annexes dealing with special problems of the Fund and Bank, the provision of See. 

2 is strongly qualified. These Annexes make it explicit that the only controversies 
submitted to the I.C.J. would be those which relate to a small fragment of immunities 
and privileges derived exclusively from the Convention and not to the main body of 
immunities and privileges derived from the Articles of Agreement. 
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None of the three organizations adopted a method similar to that of the 
Administrative Tribunal of the United Nations for settling disagreements 
arising out of staff relations. The chief administrative officers of the three 
institutions, under the general control of their executive boards, decide on 
staff affairs. Even if there were a tribunal, it seems doubtful that its 
operation would affect the authority of the Fund to decide on questions of 
interpretation in relation to its members. 


INTERPRETATIVE PROCEDURE 


Article XVIII, subparagraph (a), of the Fund Agreement states that 
‘‘any question of interpretation . . . shall be submitted to the Executive 
Directors for their decision.’’ The word ‘‘any’’ seems to indicate that 
there are no limitations of a substantive nature on the questions; conse- 
quently, they could not be restricted to a narrow region of explanation of 
terms. The provision states only that the questions ‘‘shall be submitted’”’ 
to the Executive Directors; presumably, the person who would actually 
submit such questions to the Executive Directors is the Managing Director. 
The wording of Article XVIII, subparagraph (a), implies that the Execu- 
tive Directors do not have the discretion to refuse action on a request for 
interpretation submitted by a member. When a member presents a request 
for interpretation because of a disagreement with the position of the Fund 
concerning the member’s obligations under the Fund Agreement, the Fund 
will presumably not take action on the basis of its preliminary position 
which gave rise to the member’s request for interpretation. 

The wording of Article XVIII, subparagraph (a), seems to authorize 
any member, whether or not it would be directly affected by the decision, 
to request a formal interpretation of the meaning of the provisions of the 
Agreement. Moreover, subparagraph (b) seems to authorize any member 
to appeal to the Board of Governors in respect to any interpretative decision 
of the Executive Directors. The right of appeal is not limited to members 
directly affected by the decision. The right to ask authoritative interpre- 
tation on questions which do not directly concern the member and the right 
to appeal any decision may be considered a modern form of actio popularis 
(an action on behalf of the community of members). A member may be 
uncertain of its obligations and ask the Fund’s views in regard to a specific 
situation, actual or potential. If it disagrees with the advice given by the 
Fund, it may request a formal interpretation. Article XVIII implies the 
right of a member to obtain at any time a formal statement about the 
Fund’s policies in any matter set forth in the Agreement. The right to 
obtain an explicit position on policy may be of practical value for the 
member and of great psychological importance. Conversely, the provision 
that a member may submit any question of interpretation to the executive 
organ of the Fund at any time may justify a presumption that a member 
is satisfied with the Fund’s position if it does not request formal interpre- 
tations on Fund actions and policies and if it does not appeal to the Board 
of Governors against formal interpretations by the Executive Directors. 

Not only may any Fund member submit questions on interpretation 
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which arise between it and the Fund or between it and other members, 
but the terms of Article XVIII, subparagraph (a), do not exclude the Ex- 
ecutive Board and the Board of Governors from initiating an interpreta- 
tive procedure. 

A request for interpretation may specify the provision, passage, or term 
that is to be interpreted. Also, a decision may be requested as to whether 
the Fund has the authority to take certain actions under the Agreement 
or to take them in a specified way. Generally speaking, any question which 
relates to Fund actions and policies is a proper subject for interpretation. 
‘‘academic’’ questions of interpretation and decisions on them 


Raising 
The term ‘‘questions of inter- 


would not be proper under Article XVIII. 
pretation’’ allows, however, the member to present, and the Executive 
Directors to decide, issues which would not be as fully matured as a case 
in a court of law. The question presented must be of such a nature that 
the matter to be resolved has an effect upon a member’s activity or obliga- 
tions, past, present, or proposed. An interpretative decision may show 
that a member has violated in the past one of its obligations. A decision 
may conclusively advise the member on the legality of proposed courses of 
action and be a means of collaboration with the Fund. The actual inter- 
pretative decisions of the Fund, reproduced below, show the variety of 
questions raised and the various tenors of the interpretative pronounce- 
ments. On two occasions, questions of interpretation of substantially 
similar content were raised in the Fund and in the Bank (term of ap- 
pointed executive directors, decision of May 8, 1946; privileged treatment 
of communications, decision of February 20, 1950). The two executive 
boards were guided by similar considerations and the decisions were almost 
identical. 

The Board of Governors is required to decide on any appeal on inter- 
pretation referred to it by the Executive Directors. No time limitation 
on the referral is stated in the Agreement. Even questions relating to pro- 
visions of the Agreement which deal with the jurisdiction and procedure 
of the Board of Governors have to be decided in the first instance by the 


Executive Directors. Admittedly, it is not certain that this literal ap- 


proach would be applied.'* 

The provision of Article XVIII(a) requires that those members which 
are not entitled to appoint executive directors but which may be particu- 
larly affected by the interpretation shall be permitted to be represented at 
the meetings of the Executive Directors. There is no doubt that a membe! 
particularly affected will have every opportunity to explain its position 
and to present facts to the Executive Directors. There are no other pro- 
visions that guarantee a fair hearing to a member, and apparently, for all 
practical purposes, no other provisions are necessary. 

13 Art. XII, Sec. 2(b), of the Fund Agreement specifies that the Board of Governors 
may not delegate to the Executive Directors the power to ‘‘decide appeals from interpr 
tations of this agreement given by the Executive Directors.’’ But the provision does not 
prescribe that the Executive Directors should not interpret those provisions of the Agree 


ment which deal with the jurisdiction and procedure of the Board of Governors. One 


could argue that this limitation seems to be implicit in the structure of the Fund. 
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The interpretative function of the Executive Directors and the Board of 
Governors applies only to actual members of the Fund and not to members 
that have withdrawn.’* As soon as a member withdraws from the Fund, 
it is no longer subject to the provisions of subparagraphs (a) and (b), but 


is subject to subparagraph (c) which applies to ‘‘disagreements’’ and pro- 
vides for their settlement by an arbitration tribunal. The possibility of 
a member withdrawing because of dissatisfaction with an interpretation 
was considered by Professor Wilhelm Keilhau, the rapporteur of Commit- 
tee 4 of Commission I (Form and Status of the Fund) of the Bretton 
Woods Conference, in a report submitted to the Plenary Meeting. His 
report is the only document significant for the legislative history of the 


interpretative provision of Article XVIII. The following excerpt is from 
his report : 


I should only like to draw the attention of the members to the nature 
of the problem which we have tried to solve by the provisos in Article 
XII, Section 1, (a), (b) and (c) (Document No. 198, to substitute 
for page 46a). This problem consisted in keeping disputes concerning 
the interpretation of the Agreement between the Fund and any mem- 
ber country, within the setup of the Fund itself, but, at the same time, 
to secure for the member in question privileges of fair treatment. I 
think that members, when they read our proposals, will acknowledge 
that we have succeeded in finding a workable solution. If a conflict 
should end in the withdrawal of the member country, or disputes be- 
tween member countries and the Fund should arise after its possible 
liquidation, we have drafted rules of arbitration.'® 


IV. Susstantive LAw TO BE APPLIED 


Two fundamental principles of interpretation, i.e., that effect is to be 
given to the intention of the parties which have concluded the Agreement, 
and that the agreed arrangements must be made effective rather than inef- 
fective, govern the interpretative functions of the Fund. The explicit 
intentions of the parties which concluded the Fund Agreement are set 
forth in Article I of the Agreement, listing the purposes of the Fund (e.g., 
that the Fund should constitute a permanent institution which provides the 
machinery for consultation and collaboration on international monetary 
problems; that the Fund shall facilitate the balanced growth of inter- 
national trade). Article I of the Agreement expressly requires the Fund 
to be guided in all its decisions by the purposes specified in the Agree- 
ment.** There is no doubt that this requirement applies to decisions on 
interpretation. The Bank and IFC Agreements also contain an article 
on their purposes which is to guide them in all their decisions. 


# Art. XV, Sec. 1, reads as follows: ‘‘ Right of members to withdraw. Any member 
may withdraw from the Fund at any time by transmitting a notice in writing to the 
Fund at its principal office. Withdrawal shall become effective on the date such notice 
is received.’ 

'S Proceedings and Documents of the U.N. Monetary and Financial Conference, Doce. 
255, Vol. I, p. 428 (U. S. Dept. of State Publication No. 2866, Washington, 1948). 

16 The last sentence of this article reads as follows: ‘‘The Fund shall be guided in 
all its decisions by the purposes set forth in this Article.’’ 
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In the course of its operations, the Fund has developed a large number 
of principles and policies which are contained in many thousands of docu- 
ments. These principles and policies, which are continuously adjusted to 
changing circumstances, are known to the Executive Directors and to the 
staff, and to a lesser extent to the members. They constitute the internal 
law of the Fund which would be applied in interpretative decisions. Since 
these principles and policies are developed in the light of, and in pursuance 
of, the purposes of the Fund, set forth in Article I, their application is 
justified as substantive law in the course of interpretation. This internal 
law of the Fund, of course, can be made subject to formal review 
by a member’s raising specific principles and policies as questions of 
interpretation. 

The Fund Agreement contains substantive rules of interpretation in 
Article XIX (Explanation of Terms) specifying legal definitions of certain 
expressions (e.g., a member’s monetary reserves, a member’s official hold- 
ings, a member’s holdings of convertible currencies, payments for current 
transactions). These definitions serve as guidance in interpreting the pro 
visions of the Agreement.*’ 

Those persons who decide on questions of interpretation are acting 
within the domain of the law of nations and are bound by the provisions 
of public international law. The assumptions upon which the binding 
force of that body of rules upon members of the community of nations 
(and their representatives) and their relation to a public international 
organization are based, need not be discussed here. The very fact that 
the Articles of Agreement of the Fund can stipulate provisions of interna- 
tional conduct and that the persons exercising interpretative functions are 
authorized to act in that capacity is based on general international law. 

The question may be asked whether the interpretative power includes the 
right to determine the limits of the interpretative power, and whether it 
extends to interpretation of provisions relative to amendments of the 
Agreement (Article XVII). The answer to this question is in the affirma- 
tive, subject, of course, to the fact that matters touching on compétence d: 
la compétence frequently border on political aspects and involve prob- 
lematical elements of ultra vires action. 

A question of interpretation of the provisions of the Agreement may 
arise, inter alia, (a) in connection with any decision and action of the Fund. 
whether it relates to general policies or specific situations; (b) in connec- 
tion with any action of a member where the member’s rights and obliga- 
tions under the Articles of Agreement are involved; and (c) in connection 
with contemplated actions or situations to which the provisions of the 
Agreement are supposed to apply. Interpretations envisaged by Article 
XVIII, subparagraph (a), relate to questions arising between the Fund 
and a member, or between members of the Fund. No examples are needed 
to illustrate the first category of questions. An illustration of the second 


17 The Agreements of the Bank and the IFC do not contain an equivalent provisio2 
on ‘‘Explanation of Terms.’’ 
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category is offered by the case below, in which one member represented 
to another, and the latter disagreed, that certain actions were a violation 
of the Fund Agreement. 

In the Case Concerning Rights of Nationals of the U. 8. A. in Morocco 
(France v. United States of America), which was decided by the Interna- 
tional Court of Justice on August 27, 1952,1* France, on the one hand, and 
the United States, on the other, interpreted differently several provisions 
of the Fund Agreement (especially Article VII, Section 3, and Article XIV, 
Section 2). These differences concerned the consistency of certain French 
exchange measures, issued for the territory of Morocco, with Fund policies 
and with the Articles of Agreement of the Fund. France considered re- 
strictions on the payments for imports concerning Morocco (affecting 
United States nationals) as consistent, and the United States considered 
them inconsistent, with the obligations of France under the Fund Agree- 
ment. Both France and the United States expressly recognized in their 
pleadings that only the Fund is the competent authority to render an 
authoritative interpretation of the provisions of the Fund Agreement. 
However, neither France nor the United States made a request to the 
Fund for a formal interpretation. The International Court of Justice 
decided the case without reference to the questions raised concerning legal- 
ity of the French exchange measures.’ A few significant sentences from 
the pleadings may throw light on the positions of the parties concerning 
interpretative functions of the Fund. They also illustrate the differences 
in opinion between members on questions of interpretation of the Fund 
Agreement : 


(a) Mr. Reuter (France) on July 17, 1952: 


.. . Vinterprétation proposée par le Gouvernement des Etats-Unis 
conduirait a distinguer, parmi les Etats ou territoires auxquels s’ap- 
plique le statut, deux catégories, les uns qui bénéficient pleinement 
des régles posées dans les accords, les autres qui seraient en quelque 
sorte des adhérents mineurs. Certaines régles s’appliqueraient a eux, 
d’autres régles non. 

Rien dans le texte des accords, ni dans la pratique du Fonds moné- 
taire international ne vient appuyer cette analyse; en vertu de |’artiele 
18 des statuts, l’organisme directeur du Fonds est compétent pour 
interpréter le statut a l’égard des parties; 


18 [1952] 1.C.J. Rep. 176; digested in 47 A.J.I.L. 136 (1953). 

19 The decision contains the following statement: 

‘“‘The Government of France has submitted various contentions purporting to demon 
strate the legality of exchange control. The Court does not consider it necessary to 
Pronounce upon these contentions. Even assuming the legality of exchange control, 
the fact nevertheless remains that the measures applied by virtue of the Decree of 
December 30, 1948, have involved a discrimination in favour of imports from France 
and other parts of the French Union. This discrimination cannot be justified by con 
siderations relating to exchange control.’’ [1952] I.C.J. Rep. 186. 

An interesting aspect which might be considered in regard to this statement is the 
question whether or not France was authorized to institute and adapt (at that time) 
discriminatory exchange restrictions on imports under Art. XIV, Sec. 2, of the Fund 
Agreement. 202 L.C.J. Pleadings 200. 
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S. A.) on July 22, 1952: 


(b) Mr. Fisher (U. 


. . . Now, the discussion here, in this dispute, of the interpretation of 
Articles of Agreement of the Fund, of what the Directors meant when 
they made such a decision, shows the wisdom of the requirement of the 
Articles of Agreement of the Fund itself, which imposes on the French 
Government, as the party which is attempting to justify action on the 
basis of these Articles of Agreement, the burden of proceeding in ac- 
cordance with these Articles to obtain an authoritative interpretation. 
In this connection, the attention of the Court is respectfully drawn to 
Article XVIII, which requires that: ‘‘Any question of interpretation 
of the provisions of this Agreement arising . . . between any members 
of the Fund shall be submitted to the Executive Directors for their 
decision.’’ Now, this provision is mandatory on members. A right 
of appeal to the Board of Governors is provided. There has been no 
compliance with this requirement. The suggestion that the treaty 
rights of the United States have been abrogated by action taken under 
the Articles of Agreement of the International Monetary Fund should 
therefore be rejected.” 


(ce) Mr. Gros (France) on July 24, 1952: 


. . . Le Fonds monétaire international est pleinement compétent pour 
apprécier si une législation des changes est conforme ou non au statut. 
Le Fonds monétaire est saisi de toute mesure de contrdle des importa- 
tions a but financier. I] n’a opposé aucune objection a la législation 
chérifienne des changes. Celle-ci est done reguliére; ce n’est pas aux 
autorités chérifiennes a soliciter une interprétation des statuts aux 
termes de l’article XVIII, mais bien au Gouvernement des Etats-Unis 
qui, dans le cadre des statuts du Fonds, est demandeur 

Alors que les Etats-Unis pouvaient invoquer des régles de droit 
positif devant |’institution internationale compétente, le Fonds moné- 
taire, ils ne l’ont pas fait. - 


V. BrnpinGc Force oF FORMAL INTERPRETATIONS 


The interpretative decisions of the Executive Directors rendered pur- 
suant to Article XVIII, subparagraph (a), of the Fund Agreement are 
binding upon the Fund and the members concerned subject to any mem- 
ber’s proposing that the decision be referred for review to the Board of 
Governors. If a proposal is made to refer the matter to the Board of 
Governors, the Fund, so far as it deems necessary, may act on the basis of 
the decision of the Executive Directors until the Board of Governors de- 
cides otherwise. 

If the operative part of the interpretative decision concerns one specified 
factual situation and only one or more specified members, the binding force 
of the decision is limited to that specific situation. A member would fail 
to fulfill its obligations under the Fund Agreement if it should act m 
violation of an obligation specified in the interpretative decision.** The 
decision rendered for an individual case becomes, of course, part of the 


21 Jbid. 261. 22 Ibid. 308-309. 

23 Art. XV, Sec. 2(a) and (b), of the Fund Agreement reads as follows: 
‘*Compulsory withdrawal. (a) If a member fails to fulfill any of its obligations 

under this Agreement, the Fund may declare the member ineligible to use the resources 
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internal customary law of the Fund, and presumably is followed in later 
informal and formal interpretations. If the decision concerns general 
Fund policies and not the settling of one specified contentious case, all 
members are bound by the interpretative decision, 7.e., by the construction 
given to the interpreted provision by the Executive Directors. The Fund 
is bound to act in its routine work in accordance with the formal interpre- 
tation, which constitutes the law of the Fund. Any member may request 
at any time reconsideration (ex nunc) of an interpretative decision. 

The Fund enforces its interpretative decisions in the same way as the 
provisions of the Agreement. In case of violations, the Fund may pro- 
ceed in accordance with Article XV, Section 2(a) and (b), of the Agree- 
ment, or it may exercise pressure on the member to abide by Fund de- 
cisions in Other more informal ways. 

The binding effect of the Fund’s interpretative decisions concerns pri- 
marily the government of an individual member country, since, according 
to traditional concepts, the government is responsible for carrying out the 
country’s international obligations under the Fund Agreement. However, 
certain Fund obligations (e.g., the obligations concerning immunities and 
privileges of the Fund) are of such a nature that they can be made effective 
only through domestic legislative implementation, through local courts or 
administrative authorities. There seems to be little doubt that those 
obligations which require action by domestic authorities must be carried 
out by those authorities in a manner which is consistent with the provisions 
of the Fund Agreement.** Proper compliance with a provision of the 
Agreement in a manner which is inconsistent with an authoritative inter- 
pretation would be a contradiction in terms. In one of its most important 
interpretative decisions the Fund determined that proper compliance with 
a specified provision (Article VIII, Section 2(b), on the unenforceability 
of certain exchange contracts) requires a member to make that provision 
of the Agreement part of its national law, and that proper compliance 
with that provision presupposes effective co-operation by its national courts 
and administrative agencies (Decision 446-4 of June 10, 1949, discussed 
below). 

In countries like Germany, where the Fund Agreement as a whole was 
accorded the force of law, no question arises about the binding force of 
Article XVIII upon the municipal authorities.*° Nor does it arise in a 


of the Fund. Nothing in this Section shall be deemed to limit the provisions of Article 
[V, Section 6, Article V, Section 5, or Article VI, Section 1. 

‘*(b) If, after the expiration of a reasonable period the member persists in its 
failure to fulfill any of its obligations under this Agreement, or a difference between a 
member and the Fund under Article IV, Section 6, continues, that member may be 
required to withdraw from membership in the Fund by a decision of the Board of 
Governors carried by a majority of the governors representing a majority of the total 


voting power.’’ 

“Under Art. XX, Sec. 2(a), of the Fund Agreement, members undertake to accept 
the Agreement in accordance with their law and to take all steps necessary to enable 
their governments to carry out all their obligations under the Agreement. 

*5 Art. 5 of the German Statute of July 28, 1952, concerning adherence of Germany 
to the Fund and Bank, contains the following provision: ‘‘The two Agreements men- 
tioned in Article I [Fund and Bank] are published below with the foree of law.’’ 
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country in which the force of law would be expressly given (in the munici- 
pal sphere) to the provision of Article XVIII of the Fund Agreement. 
Since most member countries have not formally declared that Article 
XVIII of the Fund Agreement has the force of law in their territories, 
the binding force of the interpretative decisions of the Fund upon do- 
mestic authorities has to be considered in the same way as that of the 
provisions of the Fund Agreement.*® 

The courts of the United States, insofar as this writer is aware, have 
never dealt directly with the binding force of Fund interpretations. The 
position of the United States Congress on the interpretative power of the 
Fund can be judged from the fact that in the Bretton Woods Agreements 
Act (1945) certain actions were requested by Congress from the represent- 
atives of the United States in the Fund and Bank on the basis of the inter- 
pretative power. Congress did not expressly accord to Article XVIII the 
force of law, although such position in the legal system of the United 
States was expressly given in that Statute to the provisions of Article VIII, 
Section 2(b) (Unenforceability of Exchange Contracts), and Article IX 


(Immunities and Privileges). 
A Federal agency of the United States, the Federal Communications 


Commission, expressly recognized the binding force in the territories of the 
United States of an interpretative decision of the Fund and Bank.*’ Its 
decision of March 23, 1953, deals with the question whether the interpreta- 
tion given by the Fund on February 20, 1950,7* and by the Bank on Feb- 
ruary 17, 1950, to the term ‘‘treatment,’’ which appears in the provisions 
of Article IX, Section 7, of the Fund Agreement and Article VII, Section 
7, of the Bank Agreement, is binding upon the United States and upon the 
Federal Communications Commission.*® The following excerpts from the 
conclusions of the decision are characteristic of its tenor: 


2. The basic question, therefore, which we must determine in this 
proceeding is whether the term ‘‘treatment,’’ as used in the Articles 
of the Bank and Fund, relates to rate matters as contended by the 
complainants or is confined to other matters such as priorities and 
freedom from censorship as contended by the defendants. In making 
this determination it should be clear that the issue presented to us is 
not whether, as a matter of communications policy, the Bank or Fund 
should be authorized to secure lower government rates, where such 


26 See Bernard S. Meyer, ‘‘ Recognition of Exchange Controls after the Internationa! 
Monetary Fund Agreement,’’ 62 Yale Law Journal 883-885 (1953); Joseph Gold, 
‘¢The Interpretation by the International Monetary Fund of its Articles of Agreement,’’ 
3 Int. and Comp. Law Q. 256-276 (1954). 

27 The International Bank for Reconstruction and Development and the International 
Monetary Fund, Complainants, v. All America Cables and Radio, Inc., The Commercial 
Cable Company, Mackay Radio and Telegraph Company, Inc., RCA Communications, 
Inc., The Western Union Telegraph Company, Defendants, Docket No. 9362, FCC 53-306. 


28 The interpretative decision is reproduced below. 
29 Art. IX, Sec. 7, of the Fund Agreement, and Art. VII, Sec. 7, of the Bank Agree 


ment read as follows: 
‘‘The official communications of the Fund [Bank] shall be accorded by members the 


same treatment as the official communications of other members.’’ 
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rates are in existence, but rather whether as a matter of fact the Bank 
and the Fund have already been authorized to receive such rates by 
binding international agreements as confirmed by the Bretton Woods 
Agreements Act... . 


3. We believe that the question as to the application of the term 
‘‘treatment’’ in the Bank and Fund Articles to rates has been con- 
clusively determined by the Bank and Fund Executive Directors’ in- 
terpretation, by unanimous vote, that the language in question applies 
to rates charged for official communications of the Bank and the Fund. 
Under the terms of the Bank and Fund Articles of Agreement, this 
interpretation, in effect, is final. This procedure for issuing inter- 
pretations binding member governments does indeed appear novel; 
but it also appears to point the way toward speedy, uniform and final 
interpretations. This procedure is not only an integral part of the 
Bank and Fund Articles, which have been accepted by the United 
States, but its use was specifically invoked with respect to questions 
of interpretation by Sections 12 and 13 of the Bretton Woods Agree- 
ments Act; and the United States Congress, by directing that an 
amendment of the Articles be sought if the requested interpretations 
were not satisfactory, appears to have recognized in these two Sec- 
tions that the United States is bound by the results of the interpreta- 
tions. The United States Government is therefore bound by the Execu- 
tive Directors’ interpretation of the term ‘‘treatment’’ and is under 
an international obligation to act in conformity therewith. 


10. Our conclusion as to the obligation of the United States Govern- 
ment to act in conformity with the Executive Directors’ interpreta- 
tion was reached independently of the communications from the De- 
partment of State. However, the view of the State Department that 
the United States is under an international obligation to act in con- 
formity with the Executive Directors’ interpretation is entitled to 
great weight and constitutes an additional basis for our conclusion. 


13. The Bank and Fund privilege for communications is enforce- 
able without further legislative action. We do not have here the 
question which has been the subject of many court decisions and legal 
treatises, namely, whether an executive agreement or treaty is self- 
executing or requires domestic legislative implementation, since by the 
terms of the Bretton Woods Agreements Act the privilege for com- 
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munications is specifically given full force and effect in the United 
States and its territories and possessions. It is immaterial that the 
Communications Act of 1934 was not expressly amended by the Bret- 


ton Woods Agreements Act. In this respect, the privilege for com- 
munications is not unique—through the Bretton Woods Act, numerous 
privileges and immunities are conferred upon the Bank and Fund as 
well as upon their officers and employees but no existing statutes are 
amended or clarified to implement these privileges and immunities. 
The Communications Act and the Bretton Woods Act can and should 
be read together. 


The record of the proceeding before the Federal Communications Com- 
mission includes two letters from the U. S. Department of State, both 
signed by the Deputy Legal Adviser, Jack B. Tate, containing the following 
paragraphs : 


*) 
” 
al 
al 
8, 
6. 
e 
he 


356 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


(a) Letter of June 2, 1950: 


By virtue of its membership in the Fund and Bank, the United 
States is obliged to conform to the provisions of the respective Articles 
of Agreement, including the provisions of the respective Articles re- 
lating to interpretation of the Articles. As a consequence, the United 
States is obliged to carry out the Articles of Agreement as interpreted 
in accordance with the provisions of the Articles. Since the United 
States does not intend to require that the interpretations under ref.- 
erence be referred to the respective Boards of Governors, the United 
States is under an international obligation to act in conformity with 
the interpretations issued by the respective Executive Directors of the 
Fund and Bank. 
(b) Letter of January 25, 1951 (this letter refers to a letter of the 
Department of State, of December 6, 1946, signed by Mr. Garrison Norton, 
and to the letter of June 2, 1950, above quoted) : 


Due note has been made of the text of the letters referred to, par- 
ticularly that of December 6, 1946, from this Department to the Acting 
Chairman of the Federal Communications Commission. Insofar as 
there might be a difference of views implied between that letter, signed 
by Mr. Garrison Norton as Director of the Office of Transport and 
Communications of this Department and the letter of June 2, 1950, 
mentioned above, signed by Mr. Tate as Deputy Legal Adviser, it 
may be helpful to point out that the letter of December 6, 1946, was 
more general in scope and referred to language which appears in the 
provisions of Section 2(d) of the International Organizations Im- 
munities Act, approved December 29, 1945 (59 U. S. Stat. at Large 
669) which are similar to the provisions in Article [X, Section 7 of 
the Articles of Agreement of the International Bank for Reconstruc- 
tion and Development. The entry of the United States into these 
organizations was specifically approved by Congress under the Bretton 
Woods Agreements Act, approved July 31, 1945 (59 U. S. Stat. at 
Large 512). 

This Department’s letter of June 2, 1950, referred to the provisions 
in those Articles of Agreement, an international agreement between 
the United States and other nations. After the letter of December 6, 
1946 was written, the provisions of that Agreement were interpreted 
by the authority specifically provided for in the Agreement for its 
interpretation. Reference is made to the provisions of Article XVIII 
of the Articles of Agreement. Since that authority held to the view 
that the Articles of the Agreement of the Bank and the Fund relate 
to the treatment to be accorded to official communications, including 
governmental privileges with respect to rates, this Department is of 
the opinion that the United States Government is committed to support 
that interpretation. 

To the extent that there may be found any inconsistency between 
the letter of June 2, 1950, signed by Mr. Tate, and the earlier letter, 
dated December 6, 1946, signed by Mr. Norton, the letter of June 2, 
1950, must be deemed to have superseded the latter as far as the Bank 
and the Fund are concerned. 


VI. INTERPRETATIVE DECISIONS 


A genuine controversy between the Fund and a member has been decided 
through authoritative interpretation in only one case; all other interpreta- 
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tions have concerned substantially the resolving of doubts, the establish- 
ment of general policies and uniform procedures. 

The form and content of the individual interpretative decisions of the 
Fund differ considerably, and the interpretative pronouncements, if com- 


pared with each other, are uneven. Some of them contain obiter dicta and 


the ratio decidendi, others express a principle in a laconic and compressed 
way. Some of them confirm non-controversial principles of the Agreement, 
others clarify rigid, conflicting, or obscure provisions. Some of the de- 
cisions specify the provisions which they intend to clarify, others do not 
specify them and interpret the Agreement in toto. Most of the interpre 
tative decisions indicate in their introductory part that they are rendered 
pursuant to Article XVIII, subparagraph (a), of the Fund Agreement. 
However, there are decisions which do not contain such reference.** 

In the twelve years of its existence the Fund has rendered and published 
nine interpretative decisions.*' Their content is reproduced in this chapter. 


E.a., the ‘‘coneclusions’?’ 


on capital controls, rendered on July 25, 1956, and pub 
lished in the Fund’s Annual Report 1957, do not contain such reference. Their nature 
as an interpretative decision may be assumed from its material content and from the 
reference to the conclusions in the Annual Report (p. 127) which reads as follows: 
‘*Last year the Board undertook a discussion of certain problems connected with capital 
controls, and in this connection considered the interpretation of Article VI, Section 3, 

the Fund’s Articles of Agreement. While no policy decision on the Fund’s position 
to capital movements was formulated, it was concluded that under the Articles of 
\greement members are free to regulate capital movements for any reason, due regard 
being paid to other related provisions of the Fund Agreement, and members may exer 
cise such controls as are necessary for this purpose, including the making of arrange- 
ments with other members, without prior Fund approval. The conclusions adopted are 
contained in Appendix VII.’’ (Emphasis supplied.) 

‘ List of Fund Decisions and their publication: 

1. Term of appointed executive directors (Interpretation of the provisions of Art. 
XII, See. 3(b) (i) and 3(f)). Executive Board Decision of May 8, 1946, No. 2-1. 
Published in First Annual Meeting of the Board of Governors, Report of the Executive 
Directors and Summary Proceedings, 1946, p. 107. 

2. Changes of par value in connection with threatening unemployment (Interpretation 
applies to Art. I, subpars. (ii) and (v) and to Art. IV, See. 5 (f)). Executive Board 
Decision of Sept. 26, 1946, No. 71-2. Published op. cit. 105-106. 

3. Use of Fund resources limited to temporary assistance (No reference to specified 
provisions, interpretation applies presumably to Art. V, Sec. 3, and Art. XIV, See. 1) 
Executive Board Decision of Sept. 26, 1946, No. 71-2. Published op. cit. 106. 

+. Unenforceability of certain exchange contracts (Interpretation of Art. VIII, Sec. 
“(b)). Exeeutive Board Decision of June 10, 1949, No. 446-4. Published in Annual 
Report for 1949, pp. 82-83. 

5. Privileged treatment of Fund communications (Interpretation of Art. LX, See. 7). 
Executive Board Decision of Feb. 20, 1950, No. 534-3. Published in Annual Report 
for 1950, pp. 118-119. 

6. Conditions for compulsory withdrawal of a member (Interpretation of Art. XV, 
Sec. 2). Executive Board Decision of Aug. 11, 1954, No. 344 (54/47) and confirming 
Decision of Board of Governors of Sept. 28, 1954, Res. No. 9-7. Published in Summary 
Proceedings of the Board of Governors’ Meeting 1954, pp. 112-113. 

7. Extent of drawing rights (Interpretation of Art. V, Sec. 3 (a) (iii)). Executive 
Board Decision of Aug. 24, 1955, No. 451 (55/52). Published in Annual Report for 
1956, p. 135. 

’. Investment of Fund Assets (Interpretation of Art. IV, See. 8(a), and of other 
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In the first year of its existence (1946), the Executive Board rendered 
three interpretations. The first, rendered on May 8, 1946, concerned a 
request by India for interpretation of two provisions of the Agreement. 
The purpose of the request was to have confirmed the right of the five 
members with the largest quota to appoint and maintain in office an execu- 
tive director without prejudice to the rights of a subsequently admitted 
member to appoint an executive director if it has one of the five largest 
quotas. The decision of the Executive Directors (No. 2-1) follows: 


[It was unanimously agreed that Sections 3(b) (i) and 3(f) of Article 
XII should be interpreted to the effect that any member having one 
of the five largest quotas at the time of a regular election, or at a date 
between regular elections, shall be entitled to appoint an executive 
director who will hold office until the next regular election without 
prejudice to the right of a subsequently admitted member to appoint a 
director if it has one of the five largest quotas. 


Thus, by this decision (expressed in the abstract) India was assured that 
it would have an appointed executive director even if in the interval 
until the next regular election a member with a larger quota should enter 
the Fund.*? The Bank interpreted its Agreement at the same time to the 
same effect. 

The second interpretative decision of the Fund (No. 71-2) contains in 
its introductory part the substance of a question raised by the United King- 
dom. Resolution 5 of the Board of Governors, by which the Executive 
Directors, upon the suggestion of the United Kingdom, were invited to 
render the interpretation, specifies that Article IV, Section 5(f), and Ar- 
ticle I, items (ii) and (v), of the Fund Agreement are to be interpreted.* 


The interpretative decision follows: 


provisions of the Agreement not specified). Executive Board Decision of Jan. 25, 1956, 
No. 488(56/5). Published in Annual Report for 1956, pp. 147-148. 

9. Controls on Capital Transfers (Interpretation of Art. VI, Sec. 3). Executive 
Board Decision of July 25, 1956, No. 541 (56/39). Published in Annual Report for 
1957, p. 162. 

82 The relevant parts of the interpreted provisions of the Fund Agreement are the 
following: 

Art. XII, See. 3(b) (i): ‘‘(b) There shall not be less than twelve directors who need 
not be governors, and of whom (i) five shall be appointed by the five members having 
the largest quotas; .. .’’ 

Art. XII, See. 3(f): ‘‘Direetors shall continue in office until their successors are 
appointed or elected . . .’’ 

33 The relevant part of Art. IV, Sec. 5(f), reads: 

‘‘The Fund shall concur in a proposed change [of the par value] which is within 
the terms of (c) (ii) or (c) (iii) above if it is satisfied that the change is necessary to 
correct a fundamental disequilibrium. In particular, provided it is so satisfied, it shall 
not object to a proposed change because of the domestic social or political policies of 
the member proposing the change.’’ 

Items (ii) and (v) of Art. I read: 

‘*The purposes of the International Monetary Fund are: 


‘¢ (ii) To facilitate the expansion and balanced growth of international trade, and 
to contribute thereby to the promotion and maintenance of high levels of employment 


[ 

I 

ti 

N 

de 
in 

A 
th 

cle 

Ag 
in 
to 

2(1 
and 
prin 

the if} 

justr 

hatic 


PUBLIC INTERNATIONAL ORGANIZATIONS 359 


The Government of the United Kingdom has stated its intention to 
maintain full employment and has requested an interpretation of the 
Articles of Agreement as to whether steps necessary to protect a mem- 
ber from unemployment of a chronic or persistent character, arising 
from pressure on its balance of payments, shall be measures necessary 
to correct a fundamental disequilibrium. 

The Executive Directors interpret the Articles of Agreement to 
mean that steps which are necessary to protect a member from pressure 
on its balance of payments, are among the measures necessary to cor- 
rect a fundamental disequilibrium ; and that the Fund will be required 
to determine, in the light of all relevant circumstances, whether in its 
opinion the proposed change is necessary to correct the fundamental 
disequilibrium. 


The third interpretation was also in response to a resolution of the 
Board of Governors and was requested by the United States Government, 
pursuant to Section 13 of the U. S. Bretton Woods Agreements Act.** The 
United States Government wished to receive an interpretation by the Fund 
‘fas to whether its authority to use its resources extends beyond current 
monetary stabilization operations .. .’’ The Executive Board’s interpre- 
tation of September 12, 1946, reads as follows: 


The Executive Directors of the International Monetary Fund interpret 
the Articles of Agreement to mean that authority to use the resources 
of the Fund is limited to use in accordance with its purposes to give 
temporary assistance in financing balance of payments deficits on 
current account for monetary stabilization operations. 


Neither the question raised by the United States nor the interpretative 
decision of the Fund specifies the provisions of the Agreement whose mean- 
ing was sought. Presumably the provisions of Article V, Section 3, and 
Article XIV, Section 1, dealing with the conditions governing the use of 
the Fund’s resources were the subject of the question and answer. 

The fourth interpretation was adopted by the Executive Directors to 
clarify and make workable one of the most complex provisions of the Fund 
Agreement, which requires members to assist each other in a specified way 
in the application of their exchange regulations by giving them extraterri- 
torial effect. The text of the interpreted provision of Article VIII, Section 
2(b), is reproduced in the interpreted decision which follows: 


The Board of Executive Directors of the International Monetary 
Fund has interpreted, under Article XVIII of the Articles of Agree- 
ment, the first sentence of Article VIII, Section 2(b), which provision 
reads as follows: 


Exchange contracts which involve the currency of any member 
and which are contrary to the exchange control regulations of that 


and real income and to the development of the productive resources of all members as 
Primary objectives of economic policy. 


“*(v) To give confidence to members by making the Fund’s resources available to 
them under adequate safeguards, thus providing them with opportunity to correct malad- 
justments in their balance of payments without resorting to measures destructive of 
national or international prosperity.’’ 84 See footnote 7 above. 
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member maintained or imposed consistently with this Agreement 
shall be unenforceable in the territories of any member. 


The meaning and effect of this provision are as follows: 


1. Parties entering into exchange contracts involving the currency 
of any member of the Fund and contrary to exchange control 
regulations of that member which are maintained or imposed con- 
sistently with the Fund Agreement will not receive the assistance 
of the judicial or administrative authorities of other members in 
obtaining the performance of such contracts. That is to say, the 
obligations of such contracts will not be implemented by the judi- 
cial or administrative authorities of member countries, for ex- 
ample by decreeing performance of the contracts or by awarding 
damages for their non-performance. 


2. By accepting the Fund Agreement members have undertaken to 
make the principle mentioned above effectively part of their na 
tional law. This applies to all members, whether or not they have 
availed themselves of the transitional arrangements of Article 
XIV, Section 2. 

An obvious result of the foregoing undertaking is that if a party to 
an exchange contract of the kind referred to in Article VIII, Section 
2(b) seeks to enforce such a contract, the tribunal of the member 
country before which the proceedings are brought will not, on the 
ground that they are contrary to the public policy (ordre public) of 
the forum, refuse recognition of the exchange control regulations of 
the other member which are maintained or imposed consistently with 
the Fund Agreement. It also follows that such contracts will be 
treated as unenforceable notwithstanding that under the private inter- 
national law of the forum, the law under which the foreign exchange 
control regulations are maintained or imposed is not the law which 
governs the exchange contract or its performance. 


The fifth interpretation was rendered by the Executive Directors to 
clarify the meaning of Article IX, Section 7,*° dealing with the privilege to 
be granted by members to the Fund concerning Fund communications.” 
The questions raised are contained in the decision. 

The questions of interpretation were presented by the United States and 
answered by the Fund and Bank in a procedure connected with the tariff 
revision of private U. S. cable companies in 1949. The revised tariff did 
not make it possible for the Fund and Bank to continue sending messages 
after July 1, 1949, at privileged rates as they had been doing until then. 
The Fund and Bank filed a complaint with the Federal Communications 
Commission referring to their right to privileged treatment. In the opin- 
ion of the cable companies the Fund and Bank privilege did not apply to 
rates, but to other aspects of the administration of communications. ‘The 
interpretative decision (No. 534-3) clarifies in the form of questions and 
answers various aspects of the issues involved. The interpretative de- 
cisions of the Fund and Bank in this matter are in substance identical. 

35 The provision of Art. IX, See. 7, is quoted in footnote 29. 


36 The procedure before the Federal Communications Commission is discussed above 
in Part V of this study. 
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WHEREAS the Executive Director for the United States has raised 


certain questions of interpretation of the provisions of Section 7 of 
Article LX of the Articles of Agreement of the Fund as to the treat- 
ment. to be accorded by a member of the International Monetary Fund 
to official communications of the Fund, which questions of interpreta- 
tion are set forth below; 


WueErEAS the said Executive Director has requested that the Execu- 


tive Directors, in accordance with Article XVIII of said Articles, de- 
cide such questions of interpretation ; 


Now THEREFORE, the Executive Directors hereby decide such ques- 


tions of interpretation as follows: 


Question No. 1: 


Does Section 7 of Article LX of the Articles of Agreement of the 
Fund apply to rates charged for official communications of the 
Fund? 


Decision on Question No. 1: 


Yes. Section 7 of Article LX applies to rates charged for official 
communications of the Fund. 


Question No. 2: 


If a member exercises regulatory powers over the rates charged 
for communications, is it relieved of the obligation of Section 7, 
Article LX, by reason of the fact that the facilities for transmitting 
communications are privately owned or operated or both? 


Decision on Question No. 2: 


No. A member which exercises regulatory powers over the rates 
charged for communications is not relieved of its obligation under 
Section 7 of Article [IX by reason of the fact that the facilities for 
transmitting such communications are privately owned or operated 
or both. 


Question No. 3: 


Is the member’s obligation under Section 7 of Article [X satisfied 
if official communications of the Fund may be sent only at rates 
which exceed the rates accorded the official communications of other 
members in comparable situations? For example, would the obliga- 
tion of member ‘‘a’’, under Section 7 of Article [X, be satisfied if 
the rate charged the Fund for its official communications from the 
territory of member ‘‘a’’ to the territory of member ‘‘b’’ exceeds 
the rate charged member ‘‘b’’ for its official communications from 
the territory of ‘‘a’’ to that of ‘‘b’’? 


Decision on Question No. 3: 


No. The obligation of a member under Section 7 of Article [X 
is not satisfied if official communications of the Fund may be sent 
only at rates which exceed the rates accorded the official communica- 
tions of other members in comparable situations. For example, the 
obligation of member ‘‘a’’, under Section 7 of Article [X, would 
not be satisfied if the rate charged the Fund for its official communi- 
cations from the territory of member ‘‘a’’ to the territory of member 
“*b’’ exceeds the rate charged member ‘‘b’’ for its official communi- 
cations from the territory of ‘‘a’’ to that of ‘‘b’’. 
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The sixth interpretation of the Executive Directors rendered on August 
11, 1954, concerned a controversial case between the Fund, on the one hand, 
and a member country (Czechoslovakia), on the other. The Executive 
Directors were about to recommend to the Board of Governors on the basis 
of Article XV, Section 2(b), of the Agreement ** that Czechoslovakia be 
requested to withdraw from the Fund because in their judgment Czecho- 
slovakia persisted in its failure to fulfill its obligations in respect to supply- 
ing required information concerning its economic and monetary situation 
and to consult the Fund on its restrictions on current payments. In the 
opinion of Czechoslovakia the conditions required by Article XV, Section 
2(b), for such recommendation to the Board of Governors were not pres- 
ent. The proposed recommendation of the Executive Directors was based 
on a construction of Article XV, Section 2(b), which Czechoslovakia con- 
sidered inconsistent with general international law. The detailed material 
on this issue is printed in the Summary Proceedings, Annual Meeting, 1954, 
of the International Monetary Fund. Czechoslovakia raised both in the 
proceedings before the Executive Directors and in the proceedings on its 
appeal by the Board of Governors, a number of interesting points of gen- 
eral international law which are dealt with in that publication. At a 
meeting of the Executive Board on July 23, 1954, the representative of 
Czechoslovakia summarized the interpretation of his government (which 
was considered by the Fund as the ‘‘ questions of interpretation’’ dealt with 
under Article XVIII, subparagraphs (a) and (b)) as follows: 


First, that an action under Article XV, Section 2(b) is permissible 
only when an action under Article XV, Section 2, paragraph (a)—an 
action contemplated as a sanction—has been taken. 


Second, that a decision on ineligibility taken on the grounds of the 
factual situation only cannot be considered as an action under Article 
XV, Section 2, paragraph (a) to the effect that further action, namely, 
an action under Article XV, Section 2(b), would be permissible. 


Third, that in Article XV, Section 2, paragraph (b) the words 
‘‘after the expiration of a reasonable period’’ are to be construed s0 
as to mean the expiration of a period prescribed in connection with the 
action taken under Article XV, Section 2(a), which action together 
with the expiration of the period prescribed are inevitable prerequisites 
for further action under Article XV, Section 2(b). 


Fourth, that ‘‘failure to fulfill the member’s obligations under the 
Agreement’’ both in Article XV, Section 2(a) and in Article XV, 
Section 2(b), means non-fulfillment of the provisions of the Articles 
of Agreement without justification recognized by international law 
and not a mere lack of fulfillment as, for example, impossibility to 
fulfill, ete. 

9 


Fifth, that, therefore, any action under Article XV, Section 4, 
paragraph (a), first sentence, or Article XV, Section 2, paragraph (b) 
is permissible only on the ground of a finding that the member failed 
to fulfill its obligations without having a legal justification. And 
that our interpretation is that reasons of national security are 4 
valid justification. 


87 For text of Art. XV, Sec. 2, see note 23 above. 
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Sixth, that in Article XV, Section 2, paragraph (c) the words ‘‘an 
adequate opportunity for stating its case’’ mean that the member is 
given an adequate opportunity for stating all the facts as well as 
all the legal reasons justifying the non-fulfillment of its obligations, 
and that, therefore, Article XV, Section 2, paragraph (c) means that 
no action under Article XV, Section 2, paragraph (a) or Article XV, 
Section 2, paragraph (b) is permissible without deliberation of those 
facts and legal arguments by the appropriate organ of the Inter- 
national Monetary Fund. 


And last, that the fact that a member of the Fund has been declared 
ineligible to use the resources of the Fund cannot be by itself con- 
sidered as fulfillment of one of the unavoidable conditions for an 
action under Article XV, Section 2, paragraph (b). 

The interpretative decision of August 11, 1954, of the Executive Di- 
rectors (confirmed by the Board of Governors on September 28, 1954) 
follows : 


In response to the request of the Government of Czechoslovakia, 
and after having considered the arguments put forward by that 
Government, the Executive Directors, acting pursuant to Article 
XVIII (a) of the Fund Agreement, interpret Article XV, Section 2 as 
follows: 


Action may be taken by the Fund to require a member to withdraw 
when the following conditions have been met: 


1. The member has been declared ineligible to use the resources of 
the Fund pursuant to Article XV, Section 2(a) ; 

2. A reasonable time has passed since the member was declared ineli- 
gible to use the resources of the Fund pursuant to Article XV, Section 
2(a), whether or not a fixed period of time had been prescribed in 
connection with such action, and the member persists in failing to 
fulfill its obligations ; 

3. The member has been informed in reasonable time of the com- 
plaint against it and given an adequate opportunity to state, both 
orally and in writing, any fact or legal argument relevant to the issue 
before the Fund. 


The seventh interpretative decision of the Executive Board was rendered 
on August 24, 1955, and concerned the extent of drawing rights of mem- 
bers in accordance with Article V, Section 3(a) (iii). Article V, Section 
3, of the Fund Agreement specifies the conditions governing the use of 
the Fund’s resources, i.e., the conditions under which a member may pur- 
thase from the Fund foreign currency in exchange for its own currency. 
One of the conditions, specified in Section 3(a) (iii) is that the purchase 
should not cause the Fund’s holdings of the purchasing member’s currency 
to increase by more than 25 percent of its quota during the period of 
twelve months ending on the date of the purchase. The Fund’s interpreta- 
tion clarifies how the member’s drawing right shall be determined, i.e., 
how the 25 percent should be calculated, in view of purchase and repurchase 
transactions which took place in the preceding twelve-month period. 

No particular member requested this decision; it was initiated by the 
Executive Directors upon suggestion of the Management. The decision 
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was helpful in resolving an ambiguous provision of a highly technical 
character in the Fund Agreement. The interpretative decision follows: 


The Executive Board, acting pursuant to Article XVIII(a) of the 
Fund Agreement, interprets the quantitative limit of twenty-five per 
cent of quota in relation to drawing rights under Article V, Section 
3(a) (iii) as follows: 


Where the Fund’s holdings of a member's currency are not less 
than seventy-five per cent of its quota, and to the extent that such 
holdings would not be increased above two hundred per cent of its 
quota, the purchases which the member may make during a period 
of twelve months ending on the date of a proposed purchase shall 
be determined as follows: 


(a) The total purchases shall not exceed twenty-five per cent of 
its quota; 

(b) Provided that, if the member has made purchases during 
the period, it may then purchase an amount equal to the difference 
between twenty-five per cent of its quota and the total of such 
purchases adjusted on the basis that a repurchase by the member or 
sale of its currency during the period is deducted from a previous, 
but not subsequent, purchase or purchases during the period. 


The eighth interpretative decision, adopted by the Executive Directors 
on January 25, 1956, deals with the problem whether the Fund is author- 
ized to raise income by investing part of its goid assets, and if so, under 
what conditions. The preamble to the decision explains why the raising 
of revenue has been necessary. The Articles of Agreement do not authorize 
the Fund to raise income in this way nor do they expressly preclude the 
Fund from such transactions. This interpretative decision of the Execu- 
tive Directors is the best and most pertinent example of the exercise of 
quasi-legislative authority based on powers construed on the basis of 
Article XVIII(a). The decision follows: 


The Executive Board, observing that the Fund has had and may 
continue to have an excess of expenditure over income and that the 
greater part of the Fund’s administrative expenditure has been and 
will continue to be in United States dollars, considers that in the 
interest of good administration and conservation of the Fund’s re- 
sources it would be appropriate to raise income towards meeting the 
deficit by the investment of a portion of the Fund’s gold in a manner 
which will enable the Fund to reacquire gold at any time and will 
maintain the gold value of the investment. 


In view of the foregoing and noting the willingness of the United 
States to consent to investment by the Fund in United States Treasury 
bills, the Executive Board takes the following decisions: 


I. The Executive Board, acting pursuant to Article XVIII (a) of 
the Articles of Agreement, interprets the Articles of Agreement 
to permit the investment described in the present decisions, 
namely, sale of a portion of the Fund’s gold to the United States 
for the purpose of investment of the proceeds in United States 
Treasury bills having not more than ninety-three days to rut, 
subject to the following conditions: 
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(1) The amount of gold to be sold for investment: 


(a) will not be such as to limit the ability of the Fund to make 
its resources available to members in accordance with the 
Articles of Agreement; and 


(b) will be such as to produce an amount of income reasonably 
related to the purpose of the investment ; 


(2) Whenever the Fund decides to reacquire gold after the sale 
or maturity of any United States Treasury bills invested in, it will 
be able to reacquire the same amount of gold as was sold for invest- 
ment in such bills; and the United States, at the request of the 
Fund, will sell the said amount of gold to the Fund for U. S. dollars 
at the United States selling price at the time of the sale to the Fund; 


(3) In any computations for the purpose of applying the pro- 
visions of the Articles of Agreement the Fund will treat the follow- 
ing assets as representing gold and not as holdings of United States 
currency : 


(a) the dollar proceeds of the sale of gold before investment 
in United States Treasury bills; and 


(b) the United States Treasury bills invested in; and 


(c) the dollar proceeds resulting from the sale or maturity of 
any such bills before the purchase of gold therewith. 


II. (1) The Executive Board, acting pursuant to Article XVIII (a) 
of the Articles of Agreement, interprets Article IV, Section 8(a) 
to require the United States to maintain the gold value of the as- 
sets set forth in paragraph 1(3)(a), (b) and (ce) above, notwith- 
standing changes in the par or foreign exchange value of the 
currency of the United States. This obligation of the United 
States shall be fully discharged by its maintaining the gold value 
of the dollar proceeds resulting from the sale of the gold or from 
the sale or maturity of the U. S. Treasury bills purchased there- 
with. 


(2) For the purposes of paragraphs I and II of these decisions 
the dollar proceeds resulting from the sale or maturity of the U. S. 
Treasury bills invested in shall not include the income of the invest- 
ment. 


The ninth interpretative decision (called ‘‘conclusions’’), adopted by 
the Board on July 25, 1956, deals with the interpretation of the provision 
of Article VI, Section 3, concerning capital controls.** The purpose of the 
interpretation is to resolve doubts as to whether a member may use any 
exchange measure (e.g., discriminatory currency arrangements) for the 
purpose of capital controls, which measures, if applied for other purposes 
specifically, for the purpose of limiting current transactions), would be 
subject to Fund approval. The decision reads as follows: 


38 Art. VI, See. 3, follows: 
“Controls of capital transfers. Members may exercise such controls as are necessary 
‘© regulate international capital movements, but no member may exercise these controls 
‘2 @ manner which will restrict payments for current transactions or which will unduly 
ielay transfers of funds in settlement of commitments, except as provided in Article 
VII, Seetion 3(b), and in Article XIV, Section 2.’’ 
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Subject to the provisions of Article VI, Section 3 concerning pay- 
ments for current transactions and undue delay in transfers of funds 
in settlement of commitments: 


(a) Members are free to adopt a policy of regulating capital 
movements for any reason, due regard being paid to the 
general purposes of the Fund and without prejudice to the 
provisions of Article VI, Section 1. 


(b) They may, for that purpose, exercise such controls as are 
necessary, including making such arrangements as may be 
reasonably needed with other countries, without approval 
of the Fund. 


The IBRD has issued ten decisions interpreting its Articles of Agree- 
ment.*® The IFC has not issued interpretative decisions. All decisions 
of the Bank are of a technical nature. The first decision of the Bank, of 
May 9, 1946, on the term of office of appointed executive directors, is in 
substance identical with the Fund’s first interpretative decision of May 8, 
1946. The eighth decision of the Bank, of February 17, 1950, on privilege 
for communications, is in substance identical with the Fund’s decision of 
February 20, 1950. Both decisions were rendered in response to identical 
problems. All interpretative decisions specify the interpreted provisions 
of the Bank Agreement except the decision of September 20, 1946, on the 
authority of the Bank to make certain guarantee loans. This decision 
interprets the Articles of Agreement of the Bank in toto in response to a 
question raised by the United States in its Bretton Woods Agreement Act.“ 


89 The decisions are contained in a pamphlet issued under the date July 12, 1954, 
Decisions of Executive Directors under Article IX of the Articles of Agreement on 
Questions of Interpretation of the Articles of Agreement. Several decisions were trans- 
mitted to the Board of Governors for their information; e.g., the Decisions of May 23, 
1950, and June 14, 1951, are contained in pp. 42-43 of the Summary Proceedings of 
the Sixth Annual Meeting, Sept. 10-14, 1951, of the Bank. No formal interpretation 
has been issued by the Bank since June 14, 1951. 

40 The ten interpretative decisions are listed below: 

1. Right of the five largest subscribers to appoint an Executive Director without 
prejudice to the right of a subsequently admitted member to appoint a Director if it 
has one of the five largest subscriptions. Interpretation of Art. V, See. 4(b) (i) and 
4(d), of May 9, 1946. 

2. Power of the United States to control the use of United States dollars paid to the 
Bank in lieu of gold pursuant to Article II, Section 7 (i). Interpretation of Art. IV, 
Sec. 2 (a), of June 20, 1946. 

3. Authority of the Bank to make or guarantee loans for programs of Economic Re- 
construction and the Reconstruction of Monetary Systems, including long-term stabiliza- 
tion loans. Interpretation of the Articles of Agreement, of Sept. 20, 1946. 

4. Calls on the 80% of capital subscriptions of members subject to call only to meet 
obligations of Bank. Interpretation of Art. IV, Sec. 1(a) (ii) and (iii), of April 2, 
1947. 

5. Use of currencies received by Bank on account of principal of loans made out of 
borrowed funds. Interpretation of Art. IV, Sec. 2(c), of June 18, 1947. 

6. Maintenance of value of certain currency holdings of the Bank. Interpretation of 
Art. II, Sec. 9(a), of April 28, 1948. 

7. Guarantees. Interpretation of Art. IV, Sec. 5(c), of July 8, 1948. 
8. Privilege for communication. Interpretation of Art. VII, Sec. 7, of Feb. 17, 1950. 
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VII. THe PrincipLE: Nemo suDEX IN RE SUA 


The Articles of Agreement do not provide ‘‘judicial’’ redress in the 
traditional sense for controveries arising from differences in interpretation 
of the provisions of the Agreement between a member and the Fund or 
between members of the Fund.*' It would be far-fetched to imply from 
the absence of ‘‘judicial redress’’ and the unavoidable balancing of in- 
terests which is inherent in the interpretative machinery of the Fund, that 
the rule of law, especially the principles of good faith and reasonableness, 
was not intended to apply in the rendering of interpretative decisions. It 
would also be far-fetched to state that for the purposes of international 
monetary administration the interpretative system of the Fund is a per- 
fect substitute for an independent judicial agency. As mentioned above, 
the situation at the time of the drafting of the Fund Agreement was that 
international co-operation in the monetary field was considered a delicate 
new experiment and the founders (or certain founders) of the Fund did 
not wish to adopt a traditional method of judicial control. The drafters 
realized that this method, especially when operating within the framework 
of a weighted voting system, gives unequal positions to individual decision- 
makers and that it is conceivable that a dispute would be decided by the 
votes of interested parties. 

With this background, it might be of interest to examine the Fund’s 
method of settling controveries in the light of the principle that no one 
should be judge in his own cause. The first question which presents itself 
is the present status of this principle in international law. 

The Permanent Court of International Justice, in its Twelfth Advisory 
Opinion relating to the Interpretation of the Treaty of Lausanne (Iraq 
Boundary ),*? considered the question whether that principle is a part of 
international law, and its effect on the functioning of such bodies as the 
Council of the League of Nations in rendering decisions. In a boundary 
dispute between Great Britain and Turkey the Council of the League of 


9. Maintenance of value of 18% currencies loaned by the Bank. Interpretation of 
Art. IT, See. 9(a) and (b), of May 23, 1950. 

10. Portfolio Sales. Interpretation of Art. II, Sec. 9 and Art. IV, See. 2(b), of 
June 14, 1951. 


The introductory sentence of the decision of July 8, 1948, listed under No. 7, is here 
reproduced to indicate the content of that decision. It reads: 

“WHEREAS the Bank is considering a possible sale of securities in which it will 
have invested and, in order to facilitate their sale, the Bank proposes to guarantee such 
‘curities in accordance with the provisions of Section 8 of Article IV of the Articles of 
Agreement of the Bank, and a question has arisen with regard to the interpretation of 
the provisions of said Articles relating to guarantees by the Bank.’’ 

The desirability of establishing institutional arrangements to that effect is con- 
‘dered in a resolution of the Institute of International Law adopted at its Session at 
Amsterdam, Sept. 25, 1957, recommending the institution of ‘‘ Judicial Redress against 
the Decisions of International Organs.’? 47 Annuaire de 1’Institut de Droit Inter- 
tational 488 (Tome II, 1957); 52 A.J.I.L. 105-106 (1958). The characteristics of an 
adependent and ‘‘truly judicial organ’’ are considered in the Advisory Opinion of 
the L.C.J., Effect of Awards of Compensation Made by the U.N. Administrative 
Tribunal, [1954] I.C.J. Rep. 47. 42 P.C.I.J., Series B, No. 12 (1925). 
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Nations was called upon to take a substantive decision which required 
unanimity according to Article V of the Covenant. The provision of 
Article V, interpreted by the Court, follows: 


Except where otherwise expressly provided in this Covenant . . . de- 
cisions at any meeting of the Assembly or of the Council shall require 
the agreement of all the Members of the League represented at the 
meeting. 

When the decision was taken in the Council of the League, complete 
unanimity was not achieved because of the objection of one nation (Turkey) 
represented in the Council. Turkey happened to be a party to the dispute 
under consideration. The question posed to the Court was whether the 
validity of the Council’s ‘‘unanimous”’ decision is affected by the dissenting 
vote of an interested party. The Court concluded that ‘‘the well known 
rule that no one can be judge in his own suit holds good.’’ In the opinion 
of the Court, based on this principle, the votes of the contesting parties 
(Great Britain and Turkey) should not be counted for the purpose of 
ascertaining unanimity of the Council. 

Sir Hersch Lauterpacht considers the opinion of the Court a bold piece 
of judicial legislation, correct, and of unusual importance.** According 
to Bin Cheng, the principle, Nemo judez in re sua, is generally recognized 
in public international law and its application extends beyond purely 
judicial procedure.** It seems that the principle is recognized in almost 
all national legal systems.** 

If it is accepted that the principle, Nemo judex in re sua, is comprised 
with or without qualifications in public international law, the question 
arises whether the principle would preclude the enactment in the Fund 
Agreement of provisions which are inconsistent with that principle. The 
answer is in the negative. It could hardly be stated that the rule, Nemo 
judez in re sua, constitutes a principle of international law of a mandatory 
nature (jus cogens) which would preclude treaty provisions inconsistent 
with the principle.*® 

43 The Development of International Law by the International Court 160-161 (Lon- 
don, 1958). 

44 See especially Bin Cheng, General Principles of Law as Applied by International 
Courts and Tribunals 297 ff. (London, 1953). 

45 When discussing the draft regulations for the establishment of an International 

Court of Arbitral Justice, the existence of this principle as a general rule of law was 
confirmed and emphasized especially by the U. 8. and British representatives. The 
Report on the Proceedings contains the following statement: 
‘*Tt is familiar doctrine that a man should not be judge and advocate in his own case 
and this provision obtains in all systems of national jurisprudence.’’ 1 Proceedings of 
the Hague Peace Conference, Ninth Meeting (October 16, 1907), Annexes, p. 362 
(Translation of the Official Texts) (New York, 1920). 

46 The question whether international public law contains provisions of a mandatory 
nature at all or whether it comprises only provisions of the nature of jus dispositivum 
(optional law, nachgiebiges Recht) which applies only in the absence of treaty law, 
is unsettled. Paul Guggenheim (Traité de Droit international public (Geneva, 1953), 
Vol. 1, p. 57) is of the opinion that international public law does not contain any 
provisions of a mandatory nature. There do not exist, in his opinion, limitations on the 

substantive content of international agreements. Guggenheim recognizes, however, that 
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One may briefly consider in this connection the degree of independent 
action in decision-making in the field of interpretation. Are persons 
(executive directors, governors, and their alternates) who take decisions on 
questions of interpretation responsible to their national governments, and 
to what extent are they subject to instructions by their governments? The 
answers to these questions must be considered from various aspects. Under 
Article IX, Section 8, of the Agreement (immunities and privileges of 
officers and employees), executive directors and governors and their alter- 
nates are immune from legal process with respect to acts performed by 
them in their official capacity (except when the Fund waives the privilege). 
This immunity applies also vis-d-vis their own governments and, no doubt, 
applies to their actions taken in interpreting the Agreement. Another as- 
pect is the following: Governors and appointed executive directors serve 
subject to the pleasure of the governments appointing them. This fact 
makes them indirectly subject to instructions by their governments. 
Elected executive directors are somewhat less subject to instructions than 
appointed directors, since they cannot be recalled during the two-year term 
of their office. One may presume that in practice they follow the instruc- 
tions of the governments of which they are nationals, and, if practicable, 
also the instructions of other governments which elected them. Such in- 
structions might be given to them, of course, also in regard to interpretative 
decisions. A third aspect is the following: Whereas the Articles of Agree- 
ment require members to respect the international status of the Managing 
Director and staff members (Article XII, Section 4(c)), no such under- 
taking applies to the status of executive directors, governors and their 
alternates. No fund regulation requires an executive director (or his 
alternate) to affirm that he will discharge his responsibility in accordance 
with the Fund Agreement. Such affirmation is prescribed by internal 
regulations only for the Managing Director and staff members (Rule N-10). 

The question arises as to whether a government would act consistently 
with the Articles of Agreement by giving instructions to an executive 
director or alternate to the effect that he should act in his interpretative 
function in a manner inconsistent with the Fund Agreement or with inter- 
national law. The answer is that such instructions would be in violation 


customary international law (in questions in which treaty law does not apply) is binding 
upon a state whether or not that state consents (p. 49). Alfred Verdross (Vélkerrecht 
(3rd ed., Vienna, 1955), pp. 77-79) deals with the problem of jus cogens. In his 
opinion the prevailing majority of the provisions of international law comprise jus 
dispositivum (nachgiebiges Recht). However, he specifies a number of provisions of 
international law (e.g., on the freedom of the high seas, on the principle of good faith 
in international intercourse, on the status of states) which have the nature of mandatory 
law (jus cogens). According to E. de Vattel, Le Droit des Gens (Introduction), that 
section of the law of nations which is derived from natural law constitutes the ‘‘neces- 
sary’’ law of nations and nations are bound to observe it. ‘‘Since this law is not sub- 
ject to change and the obligations which it imposes are necessary and indispensable, 
nations cannot alter it by agreement, nor individually or mutually release themselves 
from it.’? (Quoted by Hans Kelsen, Principles of International Law 344 (New York, 
1952). See also Georg Schwarzenberger, International Law 352-353, 485-486, et 
Passim (3rd ed., London, 1957). 
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of the member’s obligations under the Fund Agreement and inconsistent 
with the principle of good faith. This conclusion is derived from the 
Agreement as a whole, its position within the framework of international 
law, and from the provision of the Agreement that nations joining the Fund 
must take the necessary steps under their laws to carry out their obligations 
under the Fund Agreement (Article XX, Section 2(a)). However, the 
conclusion is too general in nature and lacking in practical sanctions, and 
is far from effectively ensuring independent status to persons exercising 
interpretative functions. 


VIII. Conciusions 


Deciding on questions of interpretation, whether for the purpose of 
settling a controversy, or for resolving doubts, or for securing a uniform 
practice, should not by definition involve ‘‘lawmaking.’’ In considering 
‘*judge-made law’’ in national governments, the fiction is used that the 
new general rule derived from a decision is no more than the formulation 
and application of an existing legal provision. In the Fund, however, 
interpretation often involves lawmaking, and this on a much broader basis 
than that on which judicial lawmaking operates in the framework of a 
modern national government. Article XVIII, subparagraphs (a) and (b), 
were intended to be the basis for a quasi-legislative power which operates 
in the form of authoritative interpretative decisions. Since it is considered 
probable that, in rendering formal interpretations pursuant to Article 
XVIII, the Executive Directors will not substantially depart from posi- 
tions taken by them in prior routine decisions (which were not taken with 
reference to Article XVIII), the interpretative authority under Article 
XVIII indirectly reinforces the weight and dignity of ‘‘informal’’ de- 
cisions of a quasi-legislative nature; however, these ‘‘informal’ ’interpreta- 
tions are challengeable under Article XVIII. 

The question whether the kind of machinery and the method of balancing 
of interests discussed in this study works satisfactorily in international 
public financial organizations deserves further exploration. Further con- 
sideration should also be given to the question whether it would be useful 
to apply the interpretative procedure more frequently to clarify certain 
important concepts and practices and to establish uniform procedures in 
the field of international monetary co-operation. Clarity and uniformity 
might contribute to the development of international monetary law and to 
more effective international collaboration. 

No interpretative decision issued thus far has been concerned with com- 
plaints of members that international action of the Fund interferes with 
matters essentially within the domestic jurisdiction of a member. This 
absence of complaints is important, since the Fund’s actions frequently 
concern delicate problems of national economic policy. The absence of 
conflict in this sector may be attributable to the existence of effective 
machinery on consultation and collaboration between the Fund and its 
members. The existence of an effective machinery for rendering without 
delay authoritative interpretations may also have contributed to this de 


sirable result. 
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PROTECTION OF PRIVATE FOREIGN INVESTMENT 
BY MULTILATERAL CONVENTION 


By ArtTHuR S. MILLER * 


Professor of Law, Emory University 


Since the end of the first World War—an event widely considered to 
mark a turning point in the development of international law—several 
suggestions have been made to negotiate a multilateral treaty aimed at 
the protection of private foreign investment. In the post-World-War II 
period this movement has been particularly evident. The latest, and per- 
haps most important, of such efforts was announced in late 1957 by the 
Society to Advance the Protection of Foreign Investments,' an organiza- 
tion of businessmen in West Germany. A draft code was published by 
the Society in November, 1957. Entitled ‘‘International Convention for 
the Mutual Protection of Private Property Rights in Foreign Countries,’’ 
the code is designed for use as a basis of negotiations among interested 
nations. Coming at precisely the point in time when world politics 
seemed to be entering a new phase,” the document may prove to be of some 
importance in the development of new patterns of economic relations 
among nations. As such, it should be of interest to international lawyers 
everywhere. 

The writer’s purpose here is to present a brief commentary and ap- 
praisal of the draft code. The main focus in this paper is factual— 
essentially that of reporting on a contemporary event—and what follows, 
therefore, should not be considered to be a critique of the code. The 
purpose here is to indicate, in brief form, some of the previous attempts 
along similar lines and to indicate the salient features of the present 
proposal, following which a few generalized statements will be made with 
regard to it. 

I 


The principal previous suggestion for a multilateral convention to pro- 
tect the private investor is the still viable proposal in 1949 of the Inter- 


* Acknowledgment is made to the John Simon Guggenheim Memorial Foundation for 
& grant which made possible this and other studies. 

1The Gesellschaft zur Férderung des Schutzes von Auslandsinvestitionen e. V.; its 
headquarters are in Cologne. According to its statement of purpose, ‘‘The Society 
unites independent personalities in German business, law and politics, their object be- 
ing to help remove the disregard of vested foreign rights and interests in international 
business which has become more noticeable after the last war and make constructive 
suggestions upon how this unfortunate development can be reverted which is under- 
mining the free world economy and international confidence.’’ 

2That of economics. As Kruschchev put it in late 1957, ‘‘We declare war upon 
you in the peaceful field of trade.’’ 
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national Chamber of Commerce, which in that year issued the draft of a 
code which resembles, but does not duplicate, the proposal of the German 
Society. In 1957, the International Chamber of Commerce iterated its 
eall for a lawmaking treaty to protect investment, this time proposing that 
ECOSOC, together with the International Bank for Reconstruction and 
Development and the International Finance Corporation, call a conference 
of interested groups to draw up a model international convention along 
the lines of the 1949 draft.* The International Chamber of Commerce 


said in 1957: 


Agreements, whether bilateral or multilateral, arising out of a model 
convention of this kind, would be of inestimable value to capital- 
importing countries as well as to investors. By making clear in ad- 
vance in an agreed and binding form under United Nations’ auspices 
the treatment to be applied to foreign capital in their territories, the 
former would improve their prospects of attracting capital from over- 
seas. At the same time investors would be in a better position to 
assess some at least of the non-economic risks involved in a particular 


area. 
In addition, considerable discussion both in and out of United Nations 
organizations concerning private foreign investment has taken place in 
recent years. For example, the International Industrial Development 
Conference (IIDC), convened in San Francisco in October, 1957, had 
as its main theme the preferred means of stimulating the flow of private 
capital to the less developed areas of the world.’ At that conference, more 
than 550 business leaders from the free-world nations met to discuss 
problems of development. It was there that the present code was first 
broached by the German financier, Hermann J. Abs. 
Within the United Nations itself, ECOSOC has been active in studying 
the problem. In a resolution dated August 9, 1956, that body urged 
governments of capital-exporting and capital-importing countries 
alike to continue their efforts to develop international confidence con- 
ducive to private investment, in conformity with the principles of 
the Charter of the United Nations. .. .* 
The National Planning Association in Washington recently published 
a study of the problems of American private foreign investment written 
by Dr. Raymond Mikesell of the University of Oregon.’ 


3 The ICC proposal may be found in its Brochure No. 129, entitled: ‘‘ International 
Code of Fair Treatment for Foreign Investments.’’ 

4 Resolution of the 16th Congress of the ICC, May, 1957, printed in its Brochure 
No. 193. 

5 The Conference was held under the joint auspices of Time-Life, Inc., and the 
Stanford Research Institute. 

Res. 619 (XXII), entitled ‘‘ Financing of Economic Development,’’ U.N. Doe. 
E/2929, ECOSOC, 22nd Sess., Official Records, Supp. No. 1, Aug. 17, 1956. 

7 Mikesell, Promoting United States Private Investment Abroad (NPA Planning 
Pamphlet No. 101, October, 1957). See also Proceedings of the 52nd Annual Meeting 
of the American Society of International Law, April, 1958, Panel VI: Legal Problems 
of International Private Enterprise, pp. 199-228; and Proceedings of the International 
Investment Law Conferences held in Washington, D. C., Feb. 24-25, 1956, and Nov. 21- 
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Among other similar developments there may be mentioned the pro- 
visions in the still-born International Trade Organization relating to 
foreign investment,® and the numerous bilateral treaties negotiated since 
World War II by the United States—the treaties of friendship, commerce, 
and navigation.® Congressional encouragement of this latter development 
is reflected, inter alia, in a provision in the Mutual Security Act: 


In order to encourage and facilitate participation by private enter- 
prise to the maximum extent practicable in achieving any of the 
purposes of this Act, the President .. . 


(2) shall accelerate a program of negotiating treaties for commerce 
and trade, including tax treaties, which shall include provisions to 
encourage and facilitate the flow of private investment to and its 
equitable treatment in nations participating in programs under this 
Act.’° 


During the period between the two world wars, some additional efforts 
were also made, all of which proved to be ineffective.™ 


IT 


The code as drafted by the German Society consists of fifteen articles, 
designed as a whole ‘‘to resuscitate, on a reciprocal basis, the principle 
of inviolability of private property and other private rights.’’ It is 
thought that this will afford ‘‘a material contribution to the re-establish- 
ment of international confidence in business relations, which will benefit 
recipients and investors of capital alike.’’’* Three main points make 
up the essence of the proposal: the protection of the business activities 
of foreign investors; the establishment of international tribunals to deal 
with disputes; and enforcement of the code’s provisions through the ap- 
plication of sanctions. ‘‘The ultimate goal,’’ it is said, ‘‘must be to 


22, 1958, sponsored by the American Society of International Law. See also Brandon, 
‘*Legal Aspects of Private Foreign Investments,’’ 18 Fed. Bar J. 298 (1958). 

8 Art. 12 cf the ITO Charter. In Brown, The United States and the Restoration 
of World Trade 271-272 (1950), it is suggested that the ITO, if given the opportunity, 
could have worked out a code for the protection of private investment. 

*For discussions, see Walker, ‘‘Treaties for the Encouragement and Protection of 
Foreign Investment: Present United States Practice,’’ 5 A. J. Comp. Law 229 (1956) ; 
idem, ‘‘Provisions on Companies in United States Commercial Treaties,’’ 50 A.J.I.L. 
373 (1956); Wilson, ‘‘Property-Protection Provisions in United States Commercial 
Treaties,’’ 45 A.J.I.L. 83 (1951). 

1068 Stat. 847 (1954), as amended, 70 Stat. 555, 558 (1956). 

11 F.g., in 1931 the International Chamber of Commerce suggested treaty protection 
of private investment; and in 1929 a conference to that effect was held in Paris pur- 
suant to Art. 23(e) of the League of Nations Covenant. See Lewis, The United 
States and Foreign Investment Problems, Ch. 12 (1948). 

‘2 The quotations are from the commentary on the draft code published with the code 
by the Society to Advance the Protection of Foreign Investments. This document is 
67 pages in length, of which the greater part is devoted to statements of the reasons 
for such a code, the present status of international law as it relates to protection of 
private property, and the like. 
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arrive, On an international plane, at a system of effective and universally 
guaranteed legal protection such as applies on the national level.’’ 

Articles IV through VIII set out the protections to be accorded private 
foreign investors. This would be accomplished through guarantees of the 
right of free economic or business activity on a non-discriminatory basis 
as between nationals and non-nationals.’* Limitations on the freedom of 
business activity would be lawful only with respect to public utilities and 
like activities of vital importance to the state in question.® In addition, 
provision is made to protect against indirect measures unduly inhibiting 
business activity, such as levying incommensurate taxes, exclusion from 
raw materials, refusal to grant import licenses, and the like.*® 

A concomitant guarantee of equal importance would prevent expropria- 
tion of the assets of a private foreign investor for thirty years after in- 
vestment.‘*7 When and if expropriation does take place, it would have to 
be compensated for adequately and promptly.** Finally, all of these 
protections for private property would be valid during war between any 
of the nations party to the convention, subject to the right of control of 
that property during the time of conflict.’® 

For handling disputes arising under the convention it is proposed that 
an international court be established, under a charter to be separately 
negotiated.”° Another tribunal—an international arbitration committee— 
would be set up to decide questions concerning the adequacy, amount and 
form of compensation due following any expropriation of a foreign invest- 
ment.** Provision is made for the convention to prevail over inconsistent 
national law; and of special interest is the clause providing that both the 
state and its nationals are entitled to rights under the convention. In 
‘rights before 


‘ 


other words, an individual would be permitted to assert 
all courts and government authorities.’’ ** 

Sanctions would be twofold: by publicity and economic measures 
Whenever any party to the convention took action in contravention of the 
code, as found by the international court, the court would have power 
to request cessation of the unlawful act within three months. Failing 
compliance, the court could then make public announcement of the de- 
linquency.” If that proved ineffective, the court could then call for 
economic sanctions to be invoked against the offender.** Included in such 
measures would be the refusal of other parties to make loans to the de- 
linquent, revocation of any most-favored-nation clauses which may exist, 
and other similar actions. 
ITI 


The considerable attention which the proposed code has received since 
its announcement indicates that it may reflect a felt need among Western 


13 Tbid. 14 Art. IV. 
15 Art. V. 16 Art. IV. 
17 Art. VI. 18 Art. VII. 
19 Art. VIII. 20 Art. X. 
21 Td. 22 Art. IX. 


23 Art. XI. 24 Id. 


wna 
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commercial interests.** Even so, without attempting any detailed analysis, 
there are a number of statements which can be made about the code which 
suggest some doubts as to its efficacy. While agreement to the provisions 
of the code by nations generally would doubtless tend to create a favorable 
climate for private investment, the assumptions on which it is based are 
subject to question. Among these assumptions, the following appear 
worthy of mention: (a) that a community of interest exists among would- 
be participants in the code; (b) that such a system would, granting that 
it would be efficacious in causing the flow of funds to points of need, serve 
the political goals of the West in the newly-declared trade war between 
East and West; and (c) that such a code of prescribed conduct would be 
obeyed and adhered to. These assumptions involve major problems, for 
a discussion of which a volume would be necessary. What follows is 
merely the statement of some of the questions raised by the underlying 
bases of the code. 

First, does a community of interest exist? This broad question has two 
facets: as among the capital-exporting nations themselves, and as between 
the capital-exporting and the capital-importing nations. If it is granted 
without argument that the first of these facets does exist (an assumption 
in itself which may be of dubious validity),** there seem to be real prob- 
lems existing between the exporters and importers of capital. This is 
particularly true as between the industrialized nations of the West and 
the less developed areas of the world—the very regions where capital is 
most needed but where, for a variety of reasons, it has not been flowing.’ 
Without laboring the point, evidence as to the divergent views of spokesmen 
for the already industrialized nations and of the less developed nations 
is available in the addresses to the International Industrial Development 
Conference in San Francisco and at the meeting of the GATT Contracting 
Parties at Geneva in late 1957. At San Francisco serious doubts were 
expressed about the mutual benefit of private investment funds by repre- 
sentatives of such underdeveloped areas as the Philippines and Cuba.** 
And at Geneva, the attending ministers from other underdeveloped nations 
pointed to the growing disparity in wealth between the already indus- 
trialized and the non-industrialized nations as evidence that patterns of 
world trade were not mutually beneficial.*® 

The point here would seem to be not so much whether such fears are in 

25 E.g., Time Magazine, Oct. 28, 1957; Life Magazine, Oct. 28, 1957; American 
Banker, Oct. 16, 1957; New York Times, Oct. 16, 1957; Journal of Commerce, Dee. 3, 
1957; Financial Times (London), Nov. 27, 1957. 

6A criticism of the concept of harmony of interests in international economic re- 
lations can be found in Myrdal, Economie Theory and Underdeveloped Regions (1957). 

27 See text at note 34 below. 

*8 E.g., by Miguel A. Cuaderno, Governor of the Central Bank of the Philippines and 
then Chairman of the International Monetary Fund, who expressed the feeling that 
peoples of the underdeveloped countries fear that private investments from abroad 
might dominate the economic, if not political, affairs of their nations. See New York 
Times, October 16, 1957. Cuba’s Guillermo Belt called the proposed investment code 
‘‘a return to the Gay Nineties.’’ Time Magazine, October 28, 1957. 

*9 E.g., the Ministers from Ghana, Ceylon, and Indonesia. 
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fact valid, as that the leaders of the poorer nations of the world believe 
them to be so. Their attitude is by no means a recent one: as long ago as 
1952 it was reflected in the resolution adopted in the United Nations Gen- 
eral Assembly entitled ‘‘Right to Exploit Freely National Wealth and 
Resources.’’ This resolution recommended that all Member States ‘‘re- 
frain from acts, direct or indirect, designed to impede the exercise of the 
sovereignty of any State over its natural resources’’ and 


in the exercise of their right freely to use and exploit their natural 
wealth and resources wherever deemed desirable by them for their 
own progress and economic development, to have due regard, con- 
sistently with their sovereignty, to the need for maintaining the flow 
of capital in conditions of security, mutual confidence and economic 
co-operation among nations.*° 
The question, accordingly, can seriously be raised as to whether the as- 
sumption of a community of interest between the exporters and importers 
of capital is valid.** What may be involved here is something to which, 
in another context,** this writer has given the label of the ‘‘Fallacy of 
Nineteenth-Centuryism.’’ By that term is meant the notion that institu- 
tions suitable for one point in time can be refurbished and used at a later 
time when the conditions in which they operated differ markedly. This 
is a view of widespread currency; it underlies much of what has taken 
place in free-world economic patterns since World War II.** But it is 
a view profoundly in error. 


30 Resolution 626 (VII), Dee. 21, 1952, General Assembly, 7th Sess., Official Records, 
Supp. No. 20 (A/2361), p. 18. Both the International Chamber of Commerce and the 
National Association of Manufacturers expressed grave misgivings over the resolution 
The ICC adverted to ‘‘the grave anxiety aroused in the business world’’ by the 
resolution, and asserted that emphasis should also be given to respect for contractual 
obligations, the duty of compensation in case of nationalization, and to the fair treat 
ment of foreign capital and enterprise. ICC Brochure No. 175, p. 36 (July, 1953). 
See James N. Hyde, ‘‘Permanent Sovereignty over Natural Wealth and Resources,’’ 
50 A.J.IL. 854 (1956). 

31 To put it in another way, is there a community of interest in the present trading 
system between the already industrialized nations and the less developed countries! 
See, in this regard, Myrdal, note 26 above; Hilgerdt, ‘‘Uses and Limitations of Inter 
national Trade in Overcoming Inequalities in World Distribution of Population and 
Resources,’’ in 5 Proceedings of the World Population Conference 46 (U.N. 1955. 
XIII.8): ‘‘It is time to recognize that . . . trade has proved inadequate to bring about 
close international integration, both because of the special difficulties affecting economic 
relations among countries during the past twenty years, usually referred to as inter 
national economic disequilibrium, and for more fundamental reasons.’’ Ibid. at 49. 

82 Miller, ‘‘ Foreign Trade and the ‘Security State’: A Study in Conflicting National 
Policies,’’ 7 Journal of Public Law 37, 91 (1958). 

83 The international economic institutions created in recent years, such as the Inter- 
national Monetary Fund and the International Bank for Reconstruction and Devel- 
opment, are essentially attempts to re-create patterns of commercial relations typical 
of the nineteenth century. They are examples of the difficulties which may be expected 
in attempting to refurbish institutional arrangements of a past era. Some remarks 
of the late Lord Keynes are meet in this connection: ‘‘I am ... a hopeless skeptic 
about this return to nineteenth century laissez-faire, for which you [his correspondent 
and the State Department seem to have such a nostalgia.’’ Quoted in Harrod, The 
Life of John Maynard Keynes 567 (1951). 
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The second assumption on which the German proposal is based is that 
a system of international laissez-faire among the nations of the free world 
and, presumably, of the ‘‘uncommitted’’ world, would, if established, not 
only enhance the economic well-being of those nations but would also 
serve to further the interests of the free world vis-d-vis the Sino-Soviet 
bloc. But even if it is granted that the renascence of laissez-faire would 
further the well-being of the free world and of the uncommitted nations, 
it does not seem at all certain that private investment as such could ef- 
fectively counter the economic moves of the Soviets. Private investment 
funds will tend to flow to those areas where the likelihood of profit is at the 
highest when balanced against the risk involved. But the very areas 
where capital may be most desperately needed may also be those from 
which the private investor may shy away. 

The point here is that it is not at all certain that private capital will 
necessarily serve the political and strategic needs of the United States and 
the other free nations. Can, for example, the proposed system of private 
investment effectively counter bulk buying and other state trading ac- 
tivities carried on by the Soviet Union without regard to whether a profit 
is made? In this connection, some statistics cited by Mikesell in his re- 
cent study are instructive: At the end of 1955, of the 28.5 billion dollars 
in American private foreign investment, 56 percent went to Western 
Europe and Canada, 29 percent to Latin America, and 15 percent outside 
those two areas (one-half of which was devoted to petroleum).** The 
so-called Afro-Asian nations are at the bottom of the pipeline of private 
investment. Those are the nations which make up the area of contention 
in the economic war between the free world and the Soviets. Again, the 
question ean seriously be raised as to the validity of the second assumption. 

Similar statements can be made about the third basic assumption : Would 
promulgation of such a code mean that it would be effective? The ques- 
tion can seriously be raised as to whether the code would be effective 
under present conditions; and conversely, whether a code would be neces- 
sary if conditions were improved. What, in other words, may be lurking 
here are the twin fallacies of legalism and economism. Legalism is the 
notion, by no means uncommon, that enactment of a code of laws, or some 
piece of legislation, is all that is necessary to solve a problem.** And 
economism is the similar fallacy that economics can be divorced from 
polities; as it was put by Wilhelm Répke, it is ‘‘the erroneous belief in 
the autonomy of the economic sphere as dominated by economic laws 
independent of institutions, legal forms, or social habits.’’ * 

Granted that negotiation and ratification of the proposed code would 
help in the maintenance of a climate beneficial to private investment; 
if conditions were such that promulgation of the code would be pos- 
sible, it could be said then that there would be no real need for it. The 


34 Mikesell, note 5 above, at 15. 

%8 The term is also used by Gardner, Sterling-Dollar Diplomacy 383 (1956), and by 
Ropke (although called ‘‘Juridicism’’) in his Hague Academy lectures entitled ‘‘ Eco 
nomic Order and International Law,’’ 86 Recueil des Cours 207 (1954). 

% Répke, note 35 above. Again Gardner, note 35 above, also uses the term. 


S 
e 

] 

r 
ic 

n, 
of 

r 
is 

1S 
is, 
he 
yn 
he 

al 
at 
3) 
ing 
es! 
er 
und 

55. 
out 
mic 

er 

49. 
na! 
ter- 
vel 
ical 
ted 
irks 

tic 
ont 
The 


378 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


well-known doctrines of international law would serve adequately instead 
of the code. The third assumption thus can be questioned. 


IV 


What has been said in the paragraphs immediately above is in the 
nature of raising some fundamental questions about the proposed code, 
questions which should be resolved before serious attention is given the 
eode. Action would be necessary to allay the fears of the capital-importing 
nations in what are now euphemistically called the ‘‘less developed’’ areas 
(as compared to their former designations as ‘‘backward’’ or ‘‘underde- 
veloped’’) that the proposed economic system would in fact redound to 
their detriment.*’ Then, too, a judgment would have to be made that the 
code would enhance the political and strategic, as well as the economic, 
interests of the capital-exporting nations. Finally, which should come 
first—the code or the conditions permitting use of Western economic 
techniques throughout the world? ** 

These, then, are the fundamental problems which must be resolved be- 
fore negotiation of a code to protect private foreign investment. If not, 
then the effort may founder before it leaves port. But if those problems 
are met satisfactorily, then the ‘‘Magna Charta’’ of the private investor 
may yet become a part of international law. 


87 Compare the following statements made at the October, 1957, meeting of the 


GATT Contracting Parties: 
Sir Claude Corea of Ceylon: There is a ‘‘ persistent phenomenon of the failure of the 


exports of nonindustrialized countries as a whole to keep up with the general rate of 


trade expansion. . . . It seems likely that this trend will continue.’’ 


Shri T. Swaminathan of India: ‘‘You, Mr. Chairman [Sir Claude Corea], have 
drawn attention to the one significant fact in the trend of international trade, namely, 
that the commerce of the industrialized countries has expanded a good deal more 
satisfactorily than that of less developed countries.’’ 

Professor Sunardjo, Minister for Trade of Indonesia, after noting that a GATT 
report showed world trade at record levels in volume and value, maintained that: ‘‘the 
increase in value of international trade was mainly due to the expansion of trade 
among industrial countries, while the trade between industrial and nonindustriai coun- 
tries showed unfortunately an unfavorable trend. . . . The progress made by the in- 
dustrial countries has not been matched by the less developed countries, neither in 
respect of the expansion of international trade, nor in respect of economic growth.’’ 

88 Cf. Brierly, ‘‘ International Law: Its Actual Part in World Affairs,’’ 20 Inter- 
national Affairs 381, 386 (1944): Order precedes law, ‘‘for it is never law that 
creates order.’’ 
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EDITORIAL COMMENT 


THE SYSTEMATIC PROBLEM OF THE SCIENCE OF INTERNATIONAL LAW: 


The first and principal task of the science of international law is to 
present the international law actually in force, to present it in its totality 
and in a systematic way. For a science is, in the words of Kant, not a 
mere aggregate, but a system; and in order to arrive at a system, we need 
a method, t.e., a procedure according to principles of reason by which 
alone a diversity of cognitions can become a system. The science of inter- 
national law has always been faced with the systematic problem. The 
system of public-private international law? is untenable, as it is not the 
system of one and the same science. Private international law, so-called. 
is, apart from treaties on this subject, municipal law, although it ought 
to be cosmopolitan in its outlook. True, international law and conflict of 
laws are both a consequence of the present territorial organization of man- 
kind, but in a very different way. International law results from the fact 
that the international community is composed of territorially organized 
sovereign states. Conflict of laws is necessary because of the co-existence 
at the same time of many different municipal legal orders, each with a 
territorial sphere of validity, which may, but need not, coincide with the 
territory of a sovereign state. Hence, international law would govern 
two or more sovereign states, even if they had absolutely identical mu- 
nicipal laws; on the other hand, conflict of laws may be necessary within 
one and the same sovereign state, whether federal or unitary. Equally, 
the coming into existence of a world state would bring international law 
in the actual sense to an end, but not necessarily conflict of laws. There 
is only one international law—often called ‘‘public’’ international law. 

The oldest system of international law is that of peace, war and neu- 
trality. This system dominated from Grotius’ De jure belli ac pacis 
until 1914. It corresponded to the continuity of the development of our 
international law from its beginning to the first World War, to the 
“elassic’’ international law of a primitively organized international com- 
munity, a law limited in problems and content, dealing nearly exclusively 
with the rights and duties of sovereign states. The system of the first part 
(““Peace’’) corresponded to the concept of private law analogies: persons, 
things, contracts, torts, a system which goes back to Gaius—the system of 
Roman private law. 

1See also this writer’s study, ‘‘El Sistema del Derecho Internacional,’’ in Estudios 
de Derecho Internacional, Homenaje al profesor Camilo Bazcia Trelles (Santiago de 
Compostela, Spain, 1958), pp. 87-102. 

?Thus, the Trattato di Diritto Internazionale in twelve volumes, edited by Prospero 
Fedozzi and Santi Romano, contains four volumes on conflict of laws. In the newer 
Trattato di Diritto Internazionale, edited by Balladore Pallieri, Gaetano Morelli and 
Rolando Quadri, one series of seven volumes treats international law, the other series 
of seven volumes deals with conflict of laws. But the two series together constitute 
the ‘Treatise of International Law.’’ 
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Since 1914 international law has been in flux, in a period of transition, 
of crises and transformations; it has seen, on the one hand, an ever-in- 
creasing expansion as to problems and content, and, on the other hand, 
a change in well-established norms and therefore uncertainty in many 
legal rules and whole departments. This development of international 
law since 1914 has challenged the science of international law in many 
ways: as to the general attitude toward international law—from the 
Utopians to the ‘‘neo-realists’’; as to methodological problems—the attack 
against legal positivism, both from a revived natural law and strengthened 
sociological and ‘‘realist’’ schools; as to the actual content of many inter- 
national norms, theoretical problems and problems of construction, and 
the outlook for the future—from gloomy predictions of chaos to optimistic 
prophecies of a ‘‘world law of humanity.’’ 

The development of international law since 1914 has also put the 
systematic problem in a new light. Yet, although the problem has been 
seen by some writers,® it has only been lightly treated. As a consequence 
of the disastrous neglect of the laws of war since 1920, treatises have some- 
times been restricted to the law of peace,* or the laws of war have been 
treated in a few pages in an ‘‘annex.’’ But in general the old and tra- 
ditional system—peace, war and neutrality—has remained the dominating 
system since 1920.° 

True, systematic changes have appeared since 1920. One such change is 
related to the theory of the ‘‘ Vienna School.’’ As every legal norm must 
have a personal, territorial, material and temporal sphere of validity, inter- 
national law was built up systematically in the following way: treating 
the four spheres of validity of international law, then the process of 
creating international norms; further—as a primary task of international 
law—the delimitation by international law of the four spheres of validity 
of the municipal legal orders of the sovereign states, and finally the solu- 
tion of international conflicts. Another systematic change stems equally 
from theoretical considerations, namely, the growing attack against private 
law analogies. The private law system, of persons, things, contracts, torts, 
has often been replaced by a system of public law, taken from advanced 
municipal legal orders: constitutional, administrative, procedural, and 


3 Georges Scelle, ‘‘Essai de Systématique du Droit International Public,’’ 30 Revue 
Générale de Droit International Public 116-142 (Paris, 1923). See also Manlio 
Udina, Il Diritto Internazionale Tributario 1-15 (Padua, 1949). 

¢ Thus still, the two-volume work by Marcel Sibert, Traité de Droit International 
Public (Paris, 1951), is restricted to the ‘‘Droit de la Paix.’’ 

5 Thus the leading English treatise by Oppenheim, even in the newest edition by St 
Hersch Lauterpacht, is still based on this system. Also the treatise by Marian 
Aguilar Navarro: whereas the first three parts (in seven volumes) will deal with the 
law of peace, the fourth part will treat the laws of war and neutrality. 

6 This system is, e.g., to be found in the treatises by Paul Guggenheim, Traité é 
Droit International Public, Vol. I (Geneva, 1953), and by Alfred Verdross, Vélkerrecht 
(3rd ed., Vienna, 1955). See also Josef L. Kunz, ‘‘Teoria General del Derecho Inter 
nacional,’’ Academia Interamericana de Derecho Comparado e Internacional, Curs® 
MonogrAficos, Vol. II, pp. 327-444 (Havana, 1955). 
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criminal law.’ The concept of a ‘‘constitutional international law’’ has 
been made familiar by Verdross.*. Many works have been dedicated to 
“International Administrative Law’’; in recent times many books on 
“International Criminal Law’’ have been published. The concept of an 
“international law of procedure’’ has been created, including all the 
norms for the pacific settlement of international conflicts as well as the 
laws of war and neutrality.® 

Inspired by the continuous expansion of international law, other at- 
tempts, having a merely pragmatic character, have consisted in dividing 
international law systematically into more and more divisions: interna- 
tional fiscal law,’® international law of communications, international air 
law, international law of fisheries, international labor law, and many 
others.** But these new systematic attempts are hardly satisfactory; they 
are often only partially applied,’* they often overlap the traditional 
system: peace—war and neutrality. To that it must be added that it is 
necessary to distinguish also between general and particular international 
law. Exactly for that reason a new system has been tried: to divide a 
treatise on international law into two great parts, ‘‘general international 
law’’ and ‘‘international organization,’’ a systematic division which often 
also overlaps other systems.** The clearest and most consequent applica- 


*The only writer who has applied this system completely is Antonio Sanchez de 
Bustamante y Sirvén, Derecho Internacional Piblico (5 vols., Havana, 1933-1938). 

sAlfred Verdross, Die Verfassung der Vdélkerrechtsgemeinschaft (Vienna, 1926). 
See also Georges Scelle, Précis de Droit des Gens, Vol. II: Droit Constitutionnel (Paris, 
1934). The second part of the treatise by Mariano Aguilar Navarro (referred to in 
note 5 above) is entitled: ‘‘Constitucién de la Comunidad Internacional.’’ 

*Thus, e.g., the second volume of P. Guggenheim’s treatise (mentioned in note 6 
above, Vol. II, Geneva, 1954); thus also the planned fourth part of A. P. Sereni, 
Diritto Internazionale. See also Julius Stone, Legal Controls of Internationa! Conflict 
(New York, 1954). 

10 See Manlio Udina, I) Diritto Internazionale Tributario (Padua, 1949). 

11 Philip C. Jessup recently introduced the concept of an ‘‘ International Parliamentary 
Law,’? 51 A.J.I.L. 396-402 (1957). 

2 Thus the treatise, edited by Fedozzi and Santi Romano (referred to in note 2 
above) contains, among twelve volumes, one on international administrative law, one on 
ternational tributary law, one on international labor law, and even one on inter- 
national ecclesiastical law. 

13 Thus the series dedicated to international law, in the treatise edited by Balladore 
Pallieri, Morelli and Quadri (referred to in note 2 above), is based on the traditional 
system: peace—war and neutrality. But whereas the first four volumes will deal with 
‘classic’? international law, the fifth is dedicated to ‘‘International Organization.’’ 
The treatise by Mariano Aguilar Navarro (referred to in note 5 above) is based on 
the same traditional system. But the second part (in four volumes) deals with general 
‘ternational law, whereas the third part will deal with ‘‘Cooperacién Internacional y 
Servicios Internacionales,’’ i.e., with international organization. This division appears 
2a different way in the Diritto Internazionale by A. P. Sereni. The second part (in 
‘wo volumes) is entitled: ‘‘Organizzazione Internazionale.’’ But that means here the 
"ganization of the international community. The first volume, already published, 
weats ‘‘subjects of a territorial character’’ (states and insurgents recognized as 
‘elligerent parties), i.c., general international law. The second volume will deal with 
“international persons of a functional character,’’ i.c., primarily with international 
"ganization. 
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tion of this new system can be seen in the third edition of Verdross’ 
treatise.* The first part treats the whole general international law of 
peace, war and neutrality ; the second part, ‘‘Constitution of the Organized 
Community of States,’’ deals with particular international law. 

These new systematic attempts, inspired by theoretical reasons, by 
pragmatic considerations and by the ever-increasing expansion of inter- 
national law, are clearly reflected in the organization of ‘‘ International 
Legal Studies’’** at the leading American law schools, which add inter. 
national administrative, aerial, labor, economic, investment, and taxation 
law, and so forth. International law and international organization remain 
basic, although ‘‘International Legal Studies’’ go farther. But, as the 
Dean of Harvard Law School stated, this newer group has nothing to do 
with the teaching of ‘‘international relations,’’ but deals exclusively with 
international legal problems. But even the system of general-particular 
international law today is no longer adequate. On the one hand, ‘‘Inter- 
national Organization’’ cannot be presented without the general interna 
tional law which is its very basis. On the other hand, the law of inter- 
national organizations influences general international law; at a time when 
the United Nations has eighty-two Members, it is no longer possible to 
present even general international law without taking the Charter of the 
United Nations into consideration.'® Present international law is no longer 
restricted to sovereign states, their rights and duties, the traditional prob- 
lems of recognition, nationality, territory, jurisdiction, treaties, interna- 
tional responsibility, and so forth. It deals also with universal and regional 
economic, financial, social, hygienic, and cultural problems, and with 
financial and technical aid to underdeveloped countries; it tries to deal 
with the international protection of human rights, stateless persons, 
refugees, aborigines of mandates and trusteeships. Non-states (units of 
federal states, colonies, the proposed ‘‘Free Territory of Trieste’’) may 
become partial subjects of international law. The new international law 
of atomic energy has come into existence; the new international law of 
outer space is beginning to develop. The ever-increasing number of inter- 
national organizations, universal and regional, general and specialized, has 
created new problems: these international organizations are often persons 
in international law, have international privileges and immunities, con- 
clude treaties with member and non-member states as well as with other 
14 Alfred Verdross, Vélkerrecht (3rd ed., Vienna, 1955). 
15 See Josef L. Kunz, ‘‘Der heutige Stand der Wissenschaft und des Unterrichts des 
Vélkerrechts in den Vereinigten Staaten von Amerika,’’ 7 Osterreichische Zeitschrift 
fiir Sffentliches Recht 401-427 (1956). 

16 This impossibility is confirmed by the newest edition of Oppenheim-Lauterpacht, 
International Law, A Treatise, Vol. I: Peace (8th ed., London, 1956). Sir Hersch 
Lauterpacht writes that this treatise is primarily dedicated to the presentation of the 
norms of general international law. But the norms of particular international law 10 
only constantly appear as additions and notes in many places, but the editor has, 
characteristically, found it necessary to add a large chapter on ‘‘ International Orga! 
zation’’ (Vol. I, pp. 370-450), to treat the International Labor Organization, and t 
give us a large appendix on international specialized organizations (Vol. I, pp. 977- 
1029). 
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international organizations, have a right of diplomatic protection of their 
employees vis-d-vis states, have international responsibility. There is the 
whole ‘‘internal law’’ of international organizations, which is also inter- 
national law, although on a hierarchically lower stage. There is the new 
“law of international functionaries.’’ 

Nor is this all. New developments have raised questions of the govern- 
ing law in novel situations. What is the legal character of the contracts 
concluded by international organizations with their own functionaries? 
Which law has to be applied by the ‘‘International Administrative Tri- 
bunals’’? What law governs contracts made by international organiza- 
tions with foreign corporations for the supply of materials or services? 
What law governs the relations between international organizations and 
private international organizations admitted for purposes of consulta- 
tion? 

New developments in the law of international organizations have ap- 
peared. The attempts at unification of free Europe often follow novel 
lines. There are now ‘‘supra-national’’ organizations. Very new types 
of international organizations, referred to as ‘‘établissements publics inter- 
nationauz,’’** public international corporations, or, in appropriate cases, 
public international works, have come into existence, such as Eurofima in 
Europe, the ‘‘ Entreprises Communes’’ of the Euratom Treaty, and the In- 
ternational Finance Corporation. They, too, are international organiza- 
tions created by states through treaty; but they perform international 
services for the benefit of individuals. As operational units, independent 
of governments, they make contracts with an indefinite number of individ- 
uals. What law governs them? First of all, the law of the basic treaty. 
But as there is no international incorporation, they are constituted as banks 
or corporations under some municipal law, and the treaty, by interna- 
tional legislation, may change this municipal law and make it, through 
renvoi, applicable as the lex fori in the courts of the other participating 
states under principles of conflict of laws. 

There are writers ** who conceive the so-called ‘‘international economic 
law’? as a new juridical department which extensively overlaps inter- 
national law and conflict of laws. Jessup *° has studied these frontier 
problems under the heading of ‘‘transnational law.’’ Of great importance 
today are the problems of the repudiation of concessions granted to a 
foreign corporation by a state. With regard to the repudiation of ultra 
vires state contracts, Meron *' has shown that older international tribunals 
applied only the relevant municipal law and, in case such law laid down 
that such contract was void ab initio, decided in favor of the state. But 

17 See, on these problems, Karl Zemanek, Das Vertragsrecht der Internationalen 
Urganisationen (Vienna, 1957), reviewed by the writer in 52 A.J.L.L. 565-567 (1958). 

'8 See, on these problems, H. T. Adam, Les Etablissements Publics Internationaux 
(Paris, 1957), reviewed by the writer in 51 A.J.I.L. 569-572 (1957). 

19See Georg Erler, Grundprobleme des Wirtschaftsrechtes (Géttingen, 1956). 

*0 Philip C. Jessup, Transnational Law (New Haven, 1956). 

*t Theodore Meron, ‘‘Repudiation of Ultra Vires State Contracts and the Interna- 
tional Responsibility of States,’’? 6 Int. and Comp. Law Q. 273-289 (1957). 
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newer international decisions show the tendency to apply to such repudia- 
tion the international law of state responsibility. They may, according 
to the case, apply the principle of ‘‘unjust enrichment,’’ or the argument 
that the contract has been ratified by the conduct of the state, or the 
general principles of law recognized by civilized nations or the rule of 
general international law concerning the responsibility of the state for 
damage caused to aliens. Even more important are the cases of expropri- 
ation, confiscation, or nationalization by a state vis-d-vis foreign corpora. 
tions, where a contract has been concluded between a sovereign state and 
foreign corporations. Such contracts often contain arbitration clauses. 
But the contracts may not only regulate the problem of jurisdiction but also 
that of the applicable law, e.g., the Iran Oil Consortium of 1954. In the 
Serbian * and Brazilian** Loans cases, the Permanent Court of Interna- 
tional Justice laid down that every contract which is not a contract be- 
tween sovereign states in their capacity as persons in international law 
must be based on the municipal law of some state. In consequence, the 
international tribunal must apply municipal law, and the decision as to 
which municipal law is applicable must be determined according to the 
norms of conflict of laws. Hence these agreements have been considered 
contracts, not international treaties, and Lauterpacht has stated that the 
tribunals instituted by these contracts are not genuine international tri- 
bunals. But there is a strong tendency in the free world to apply the 
norm ‘‘Pacta sunt servanda’’ to these contracts. To this tendency Alfred 
Verdross, in an interesting article,** has recently given a theoretical founda- 
tion. Verdross distinguishes between property of aliens acquired under 
private law or concessions granted by the state on the basis of its ad- 
ministrative law (in both cases on the basis of the municipal law in ques- 
tion), and contracts between a sovereign state and foreign corpora- 
tions for the economic development of the country, by which the conces- 
sions granted to the foreign corporation are put under this lex contractu: 
and also contain arbitral clauses. Such contracts are neither international 
treaties nor municipal contracts. They belong to a third group of con 
tracts. The dictum of the Permanent Court of International Justice that 
contracts can only be under international law or some municipal law 1s 
false. Such contracts were concluded under neither international nor 
municipal law; they have no positive legal order above them. The 
rights established by the contract are subordinated to a new legal order 
created by agreement of the parties, the lez contractus. These ‘‘quasi- 
international’’ contracts are legally characterized by the fact that the 
basis for their validity is directly in the supra-positive legal principle of 
Pacta sunt servanda, that they are contracts inter pares containing arbitral 
clauses, and that the lex contractus regulates exhaustively the relation 
between the parties. The investigations which Jessup made under th 


22 P.C.I.J., 1929, Series A, No. 20. 23 Ibid., No. 21. 

24 A. Verdross, ‘‘Die Sicherung von auslandischen Privatrechten aus Abkommen 2" 
Wirtschaftlichen Entwicklung mit Schiedsklauseln,’’ 18 Zeitschrift fiir auslindisebe* 
6ffentliches Recht und Vélkerrecht 635-651 (1958). 
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heading of ‘‘transnational law’’ have, therefore, counterparts in the 
writings of Adam, Erler, Verdross and Zemanek. 

All this shows the insufficiency of all the newer systematic attempts. 
This insufficiency has induced the eminent international lawyer, C. Wil- 
fred Jenks,*® to urge and propose a completely new system. Although he 
does not take the idea of a ‘‘transnational law’’ into consideration, he 
starts from his conviction that the development of international law in the 
first half of the twentieth century has transformed the character and 
content of international law to such a degree that it no longer can be 
presented within the framework of the classic law of nations. It is no 
longer possible, he states, to take care of this new development by way of 
mere additions to the pre-existing structure, by way of casual and some- 
times illogical modifications of the pre-established system. It is no longer 
possible to understand the actual development by starting from the classic 
presumptions. The systematic problem is today much more fundamental ; 
what is needed is an entirely new system. Jenks sees the actual develop- 
ment of international law as a tendency toward a common law of humanity, 
although at this time only in an early, imperfect, insecure and precarious 
stage. The actual trend, according to him, is toward a law of the organ- 
ized world community, still on the basis of sovereign states, but fulfilling 
more and more common functions through a complex of international 
organizations. The law of sovereign states remains an important part, 
but only a part, of the law of nations. The new status must be reflected 
in a new system and he tentatively proposes such a new system. There 
isno doubt that such new system will only be gradually developed, but the 
task is undoubtedly before us, for, to return to where we started, a science 
isnot a mere aggregate, but a system. 

JosEeF L. Kunz 


STANDARDIZATION OF CHOICE-OF-LAW RULES FOR INTERNATIONAL CONTRACTS: 
SHOULD THERE BE A NEW BEGINNING? 

‘The subject, Contracts, is the most confused one in conflict of laws.’’* 
This observation was made with the situation within the United States 
primarily in view. It is just as valid with respect to contracts which 
have associations with two or more national states; and in the field of 
international economic transactions the consequences of the confusion 
may be even more serious than within the country, for chaos such as we 
have as to the proper law of the contract makes for a bad business or 
investment climate in an area already marginal in attractiveness, and thus 
affects international economic activities ranging from the sale of goods to 
major development projects. Within recent years two important inter- 
tational groups, the Hague Conference on Private International Law and 
the Inter-American Bar Association, have considered the methods whereby 


“C. Wilfred Jenks, ‘‘The Scope of International Law,’’ 31 Brit. Year Bk. of Int. 
law 148 (1954). 

‘Cheatham, Goodrich, Griswold and Reese, Cases on Conflict of Laws 533 (1957). 
Cf. Kronstein, ‘‘Crisis of ‘Conflict of Laws,’ ’’ 37 Georgetown Law J. 483 (1949). 
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the international situation as to choice of law for international contracts 
might be improved. It is the objective of this editorial to appraise the 
possibilities for improvement which these bodies have discussed and to 
suggest other alternatives for further study. 

The improvement of predictability with respect to legal relationships 
under international contracts takes, of course, two major lines of approach: 
(1) the unification of the applicable substantive law, and (2) the improve. 
ment of conflict of law rules. The latter is here admitted to be only a 
‘‘second best’’ solution. The work of unifying substantive law, to the 
end, inter alia, of making conflict of laws problems less material, is a great 
and important work, carried on by several international professional 
groups of the highest standing—and deserving of more attention and sup- 
port than it gets, officially and unofficially, in the United States.? But 
the road is hard and slow.* Hence attention turns to better conflicts rules. 

In Europe, international efforts to standardize choice-of-law rules have 
traditionally used the multilateral international convention as the chosen 
instrument for bringing uniformity in legal effect within the various 
states joining in the effort. A proposal made at the 1956 Hague Confer- 
ence on Private International Law by the United States observers, that, 
as an alternative to international agreements, the possibilities inherent 
in the formulation of model legislation be considered, was regarded as an 
unsettling novelty and consequently met with little enthusiasm. Among 
the reasons advanced against the suggestion were these: (1) the Hague 
Conference is a body representative of states, and the formulation of 
international agreements is hence more consistent with its official char- 
acter; (2) an international agreement, once it becomes legally binding 
among the states which have signed it, affords better assurance against 
subsequent unsettling deviation by later change than would model legisla- 
tion, which any state could, at will and free of international obligation, 
supersede. Whether, notwithstanding the foregoing, any seeds of doubt 
as to the chosen instrument were planted by the American observers, 
cannot yet be determined. 

At its Buenos Aires meeting in 1957 the Inter-American Bar Association 
showed itself to be willing to consider on an equal footing both approaches 
to standardization of choice-of-law rules. Resolution 15 of the Final Act 
of the Tenth Conference recommends: ‘‘. . . the adoption of uniform or 
standard legislation and/or multilateral conventions in connection with 
efforts to standardize the rules of conflict of laws.’’ The agenda for the 


2 The writer has heard from more than one source expressions of puzzlement at the 
seeming lack of official United States interest in group efforts along these lines. (/. 
Reese, ‘‘Some Observations on the Eighth Session of the Hague Conference on Private 
International Law,’’ 5 A. J. Comp. Law 611 (1956). 

8 For a current estimate of the challenge, the need and the prospects for a uniform 
substantive law of international sales transactions, see Honnold, ‘‘A Uniform Law for 
International Sales,’’ 107 U. Pa. Law Rev. 299 (1959). 

4 Nadelmann and Reese, ‘‘The American Proposal at the Hague Conference on Pn 
vate International Law to Use the Method of Uniform Laws,’’ 7 A. J. Comp. La¥ 
239 (1958). 
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Eleventh Conference, to be held at Miami in April, 1959, includes discus- 
sion of a somewhat narrower aspect of the foregoing resolution, namely, 
‘Measures for the Adoption of Uniform Standards Governing the Con- 
flict of Laws with Respect to International Contracts.’’ 

United States international lawyers are thus called upon to give their 
best counsel. What shall they say about the treaty and model legislation 
approaches to their colleagues from other countries with the same interest 
in law improvement? It is submitted, with regret, that they must report 
that current prospects for the United States to be able to help in the task 
by either the means of multilateral conventions or parallel model legisla- 
tion are slight. In digest form the reasons follow. 


A. DIFFICULTIES REGARDING THE USE oF FEDERAL POWER FoR THIS 
PURPOSE IN THE UNITED STATES 


As a matter of Constitutional doctrine, it would lie within the power 
of the Federal Government in the United States to impose by treaty 
eonflict-of-law rules relating to international transactions, which rules 
would be binding throughout the nation and override the choice-of-law 
rules of the several States of the Union. There are no specific precedents 
supporting the attainment of a similar national uniformity by the enact- 
ment of a uniform act by the Congress. But it is probable that the power 
of the Federal legislature with respect to the foreign commerce of the 
United States would support such a national law. From a practical stand- 
point, however, it cannot be seriously expected that either route to a 
uniform national law corresponding to an internationally developed set- 
of choice-of-law rules holds much promise in the United States. As to 
treaties, there has always been some reticence about using to the fullest 
the powers of the Federal Government to make national law by treaty.® 
This has been particularly true with respect to aspects of litigation 
normally falling within the competence of the State courts in the United 
States, as issues of commercial and property law do. As is widely known, 
State conflict-of-law rules must even be followed by the Federal courts 
when sitting in cases not involving some Federal statute, power, or interest 
\.€., in diversity of citizenship cases). It is quite unlikely that the 
Senate (in the case of treaties) or the Congress (in the case of national 
legislation) would be willing to use Federal power to take away from the 


‘For an effort at appraisal of standard Department of State reticence prior to the 
Bricker amendment episode, see Oliver, Statement and Testimony to Subcommittee of 
the Senate Judiciary Committee, 83rd Cong., 1st Sess., Record of Hearings 683-695 
1953). The press has reported various instances in which this reticence appears to 
have become extreme since then. 

*Erie Railroad v. Tompkins, 304 U. S. 64 (1938); Klaxon Co. v. Stentor Electric 
Mfg. Co., 313 U. S. 487 (1941). For an important argument, inter alia, in the context 
of this discourse, that the Erie case elimination of Federal general jurisprudence should 
hot be held to deprive the Federal Government, under its power over foreign relations, 
of authority to make State law conform to federally accepted views of international 
‘aW as a part of the law of the land, see Jessup, ‘‘The Doctrine of Erie Railroad v. 
Tompkins Applied to International Law,’’ 33 A.J.I.L. 740 (1939). 
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States of the Union their present general (and ‘‘vested’’) competence 
with respect to choice-of-law issues. If control of choice of law by a 
single national law is not feasible in the United States, the only route 
open to achieve a uniformity within the United States conforming to that 
sought internationally would be by the enactment of the model choice-of- 
law legislation in each of the fifty States of the Union. To expect fifty 
States to adopt individually such legislation is hardly less illusory than 
to expect that, if treaty ratification were so left to the States of the 
Union, they would all ratify. In truth, the history and course of enact- 
ment of uniform laws within the North American Union has not been 
easy, speedy or complete, even when purely domestic matters of common 
interest are involved. 


B. DirFicuLTIES OF FORMULATING GENERALLY ACCEPTABLE 
RULES 


The first Restatement of Conflict of Laws attempted to lay down a uni- 
versal set of criteria for choice of law, based on the notion that for every 
type of legal relationship some body of substantive law was, in the nature 
of things, controlling in a jurisdictional sense. This effort was made un- 
doubtedly for very laudable reasons: universality, certainty, uniformity, 
respect for the fundamental or basic interests of the sovereignty whose 
law was chosen under these rules. However, the intellectual attacks on 
this approach to uniformity have been heavy—and in the United States 
successful.’ Thus, it is likely that the second Restatement of Conflict 
of Laws now in preparation (but not yet published) will recede from the 
principle of the lex loci contractus, even with respect to questions of es- 
sential validity and effect of the contract. Despite the older Restatement 
many States permit the forum to make its choice of law on the basis of (1) 
a weighing of the connections or contacts which the contract has with the 
several sovereignties involved, unless (2) the parties have chosen the local 
law of a particular State to govern, and: (a) that law was reasonable for the 
parties to choose, and (b) does not violate the strong public policy of the 
forum. More strongly put, State courts in the United States have tended, 
despite the old Restatement, to make their decisions as to the proper law 
of the contract upon the bases of such a variety of variables as to make 
prediction uncertain and formulation of effective principles difficult. Re- 
cently three notable studies by Currie have caused a new ferment, the 
implications of which in terms of the problem under consideration can be 
seen from the following excerpt from a brief summary of his tentative 
position prepared by Professor Currie* for a round-table discussion by 

7 The classic one is Cook, The Logical and Legal Bases of the Conflict of Laws 
(1942). The latest from the presses is Ehrenzweig, Conflict of Laws, Pt. One, passi™, 


and 6-10 (1959). 

8 Professor Currie’s thesis is developed in ‘‘Married Women’s Contracts: A Study 
in Conflict-of-Laws Method,’’ 25 U. of Chicago Law Rev. 227 (1958); ‘‘ Survival of 
Actions: Adjudication Versus Automation in the Conflict of Laws,’’ 10 Stanford Law 
Rev. 205 (1958); ‘‘On the Displacement of the Law of the Forum,’’ 58 Col. Law 


Rev. 964 (1958). 
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conflict of laws professors in the United States: 


We would be better off without choice-of-law rules. We would be 
better off if Congress were to give some attention to problems of 
private law, and were to legislate concerning the choice between 
conflicting state interests in some of the specific areas in which the 
need for solutions is serious. In the meantime, we would be better 
off if we would admit the teachings of sociological jurisprudence into 
the conceptualistic precincts of conflict of laws. This would imply 
a basic method along the following lines: 

1. Normally, even in cases involving foreign elements, the court 
should be expected as a matter of course to apply the rule of decision 
found in the law of the forum. 

2. When it is suggested that the law of a foreign state should 
furnish the rule of decision, the court should first of all determine 
the governmental policy expressed in the law of the forum. It should 
then inquire whether the relation of the forum to the case is such 
as to provide a legitimate basis for the assertion of an interest in the 
application of that policy. This process is essentially the familiar one 
of construction or interpretation. Just as we determine by that 
process how a statute applies in time, and how it applies to marginal 
domestic situations, so we may determine how it should be applied 
to cases involving foreign elements in order to effectuate the legislative 
purpose. 

3. If necessary, the court should similarly determine the policy 
expressed by the foreign law, and whether the foreign state has an 
interest in the application of its policy. 

4. If the court finds that the forum state has no interest in the 
application of its policy, but that the foreign state has, it should 
apply the foreign law. 

5. If the court finds that the forum state has an interest in the 
application of its policy, it should apply the law of the forum even 
though the foreign state also has an interest in the application of its 
contrary policy, and a fortiori it should apply the law of the forum 
if the foreign state has no such interest. 

The developments briefly outlined show how difficult it will be in the 
present intellectual climate to work out any set of universal, non-volitional 
rules for choice of law in the field of international contracts. There will 
be great resistance to any effort to go back to the old Restatement approach. 
The ‘balancing of contacts’’ theory gives no certainty or uniformity. 
While Professor Currie’s approach would bring resistance from many, 
if put forward at this stage as a basis for either a treaty or model legisla- 
tion, it is now part of the common currency of conflict of laws controversy, 
and upon the strength of it there would also be resistance to solutions 
which ignored it. The factors discussed above are ‘‘difficulties,’’ not 
prohibitions. It is not that change is impossible; it is just not probable 
enough to offer much hope for solution of the current crisis in the conflict 
of laws. Are there shorter-run expedients which ought to be stressed as 
first steps? It is submitted that there are two: (1) greater development 
and use of party autonomy to pre-select the applicable law in the contract 
itself; (2) international commercial arbitration. 

It is generally recognized that the parties to a contract may, within 
variant limits, specify the substantive law which is to govern their con- 
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tract. Professor Beale recognized in his text what he did not in th 
Restatement, that in a great number of cases the will of the parties as 
to choice of law in contracts cases has been held to prevail. Valuable com- 
ments and notes containing collections of authorities regarding party 
autonomy have been prepared by the Reporter for the Restatement o/ 
Conflict of Laws, Second; but, as the Tentative Draft in which these 
appear has not been considered by the American Law Institute as a 
whole, it may not be cited or its contents described at the present time 
At this writing it is not possible to predict when the Tentative Draft on 
this subject will become available for citation and general study. 

Morris J. Levin has proposed a rule which might well be considered as 
a basis for international discussion: 


Where the parties to a commercial contract have made an express 
stipulation that the law of a particular state or nation should govern 
the contract, and the law so stipulated has a substantial connection 
with the transaction and its enforcement would not be contrary to 
the public policy of the forum, then the forum should use the internal 
(domestic) law of the particular state or nation stipulated as govern- 
ing all questions arising under the contract.® 


Mr. Levin’s proposal contains two variables which some might think 
should be further standardized or reduced as to effect: (1) the require- 
ment of ‘‘substantial connection’’ between the law chosen and the trans- 
action; (2) the ‘‘publie policy’’ doctrine. The first of these variables is 
quite amply discussed in several of the works cited in the notes. As 
to public policy, Paulsen and Sovern ?® found that all too frequently the 
rejection by a forum on grounds of ‘‘public policy’’ of the otherwise ap- 
plicable foreign law results from poor analysis of the conflicts issues in 
the case or, what is worse, from a cloaked judicial parochialism favoring 
the forum’s internal law without actually saying so. 

A third variable affecting the parties’ choice arises when the parties 
are not in an equal bargaining position with respect to the choice of law 
made in the contract. On this aspect of the problem Professor Ehren- 
zweig’s work"? is particularly useful. This writer tentatively holds the 
following views on the immediately foregoing, considering that the types 
of contracts under consideration are mainly ones of a commercial nature 
and involving business transactions between equally knowledgeable and 
competent parties: 

(1) The law the parties shall be deemed to have chosen, unless the 
instrument specifically provides otherwise, is the internal law of the state 
chosen by them, not the ‘‘ whole law’’ (including the conflict-of-laws rules 
of that state. From the standpoint of contract draftsmanship at the 
present time, however, this point should be made clear in the instrument, 
pending further standardization of general law on the point. 


9 Levin, ‘‘Party Autonomy: Choice-of-Law Clauses in Commercial Contracts,’’ 4° 
Georgetown Law J. 260 (1957). 

10‘* ¢Publie Policy’ in the Conflict of Laws,’’ 56 Col. Law Rev. 969, 1015-16 (1956). 
11 ** Adhesion Contracts in the Conflict of Laws,’’ 53 Col. Law Rev. 1072 (1953). 
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(2) The necessity for the ‘‘substantial connection’’ requirement as a 
matter of policy is doubtful, except where one party has taken an un- 
reasonable advantage of the other in stating the choice. But pending 
further developments, the parties should probably choose a connected law. 

(3) The choice of law made by the parties should not be upset unless 
the law chosen violates the strongest moral convictions of the forum or 
appears profoundly unjust to it. 

(4) The attachment to main contracts substantially under the control 
of only one of the parties of ancillary (‘‘adhesion’’) agreements as to 
choice of law should be treated as valid unless found to be ‘‘ profoundly 
unjust’’ under (3). 

It is most important for lawyers (and perhaps for judges also) to be 
made to realize that the present crisis in the choice of law requires as a 
matter of urgency that the profession use ‘‘self-help’’ to develop tech- 
niques for conflicts avoidance through (a) making full use of permitted 
party autonomy in the drafting of instruments, and (b) resort to arbitra- 
tion. The needs of international trade and commerce cannot wait in- 
definitely for scholars to formulate, and a host of legislatures to enact, 
tight new rules of general application to contract choice of law. These 
developments may come eventually. In the meantime the parties must 
help themselves out of their present difficulties. The best way to begin 
to get that help is by having professional attention sharply focused upon 
the need for it. The education of the Bar as to this need goes hand in 
hand with teachings from experience by those lawyers who have already 
had the foresight (or have felt the nevessity) to develop party autonomy 
provisions in particular kinds of contracts and to make provisions for 
commercial arbitration. 

Existing rules regarding party autonomy need clarification from country 
to country and perhaps further work, by treaty, model legislation, common 
acceptance, or whatever, to develop a common scope for such rules. Thus 
there is needed at the threshold a thorough survey of party autonomy ™ 
and arbitration ** as now recognized from state to state. 

Such inquiry, which should be undertaken under the leadership of an 
appropriate Bar group, would serve as the basis of further planning of the 


1224 good beginning would include Yntema, ‘‘ ‘Autonomy’ in Choice-of-Law,’’ 1 
A. J. Comp. Law 341 (1952); see also Batiffol, ‘‘Conflict Avoidance in European 
Law,’’ Symposium on Conflict Avoidance, 21 Law and Contemporary Problems 571 
(1956). 

18 International Trade Arbitration (American Arbitration Association, 1958, Domke, 
ed.) is a very useful source book. As to the present situation in the United States 
with respect to (1) State laws on arbitration, (2) treaty practice, (3) the Fed 
eral Arbitration Act, and (4) a prediction that the United States will stand aloof 
from the arbitration proposals made by the Economie and Social Council, consult 
Hynning, ‘*A Comparison of British and American Policies on International Com 
mercial Arbitration,’’ loc. cit. above, pp. 117-136. For the United Nations proposals 
resulting from the 1958 Conference, see Haight, Summary Analysis of Record of the 
United Nations Conference and Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards, May/June, 1958 (published in offset, apparently by the 
International Chamber of Commerce, 1958); and Domke, this JouRNAL, p. 414, below. 
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steps which ought to be taken toward reduction of the dimensions of the 
choice-of-law crisis. Among these steps should be one directed toward 
better lawyer education as to how to cope with the crisis as long as it 
remains unresolved by official action, 7.e., the preparation of a pamphlet 
or small book for the guidance of attorneys in which there would be col- 
lected the various clauses on party choice of law which have been de- 
veloped and successfully used in international commercial transactions. 
Such a collection might also call to attention particular areas, such as in 
the sale of goods, where differences in customary practices have led to 
difficulties, thus suggesting specific clarifications to be made by the parties. 
Covey T. OLIVER 


THE COMMONWEALTH AS SYMBOL AND AS INSTRUMENT 


‘*In the history of Commonwealth development, the lawyer has never 
been able to keep up with the statesman.’’? Yet there should be no 
defeatism in the pursuit. It should not be deterred by suggestion that 
the strictly legal aspects of Commonwealth relations are in a sense the 
least important ones. The international legalist cannot escape the fact 
that the unique experiment touches upon his subject at many points. 
State succession, nationality, responsibility of states, judicial assistance, 
membership in international public organizations, and responsibility for 
the maintenance of peace, are but a few of the matters involved. For 
the student of international law, as well as for observers of foreign policy, 
there would seem to be justification for continuing inquiry into what the 
Commonwealth essentially is. It may be useful to draw attention to 
some recent comment, principally Australian, on the general subject. 

Perhaps the most significant element in Commonwealth relations is tra- 
dition. An elder statesman of Australia has concluded that ‘‘the real 
strength of the Commonwealth is the cultural unity of the British 
people.’’* To another, whose public career spanned practically the entire 
period of federation in Australia up to the present time, the Common- 
wealth of Nations was associated with non-Communism, non-totalitarian- 
ism, good faith, good will and mutual aid.‘ Still another view suggests 
the ‘‘curious blending of historical experience, sentiment, material interest 
and national advantage’’ combined with a belief in voluntary association 
as a basis for freedom of decision.® 

1G. C. G., ‘The Evolution of the Commonwealth,’’ in The British Commonwealth 7 
(London: Stevens, 1956). 

2Some of these are the subjects of discussion in Nicholas Mansergh and others, 
Commonwealth Perspectives, Ch. III: ‘*The Commonwealth and The Law of Nations’’ 
(1958); Robert E. Clute and Robert R. Wilson, ‘‘The Commonwealth and Favored: 
Nation Usage,’’ 52 A.J.I.L. 455-468 (1958); Robert R. Wilson, ‘‘Some Questions of 
Legal Relations between Commonwealth Members,’’ 51 A.J.I.L. 611-617 (1957). 

3 Frederic W. Eggleston, Reflections on Australian Foreign Policy 187 (1957). 

4 Robert Garran, Prosper the Commonwealth 331, 332 (1958). 

5 Gordon Greenwood and Norman Harper (eds.), Australia in World Affairs, 
1955, p. 29 (1957). Cf. the statement by the present Foreign Minister of Australia that 
the Commonwealth of Nations ‘‘has no set of universally recognized rules or eve? 
conventions.’’ R. G. Casey, Friends and Neighbors 32 (1955). 
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It is possible to envisage the Commonwealth as an association of peoples 
with a common belief in parliamentary sovereignty, individual liberty and 
the rule of law. There is now no common racial or religious background. 
The great majority of human beings now living in Commonwealth states 
are Asians or Africans. The Commonwealth no longer symbolizes a 
common allegiance. Upon becoming a republic, India dissolved the tie 
of allegiance for its people; Pakistan has done likewise; these govern- 
ments acknowledge the Queen only as head of the Commonwealth. There 
has even been suggestion of the possibility of having a two-tier Common- 
wealth, in which would be distinguished those states acknowledging allegi- 
ance to a common sovereign from those not acknowledging such allegiance, 
or those which join in a common diplomatic and defense program from 
those which do not. This, however, has not happened. The announce- 
ment by Ceylon’s Prime Minister in 1956 that his government proposed 
to introduce in due course a republican constitution for Ceylon was fol- 
lowed by an expression of agreement, by the Prime Ministers of the other 
Commonwealth states, to Ceylon’s remaining a member.’ 

The past decade has seen considerable divergence of views among mem- 
ber states on matters of policy. At the time of the Suez crisis members 
were ranged on different sides under circumstances in which there was 
appeal to law as well as decision on policy. Some Commonwealth states 
are parties to defense arrangements which others sharply criticize. Con- 
tinuing tension over the question of Kashmir, and complaints concerning 
the treatment of persons of Indian ancestry in South Africa, are reminders 
that the Commonwealth does not symbolize agreement on all matters. 
The ‘‘White Australia’’ immigration policy meets with no applause in 
certain other Commonwealth states. India’s neutralism is at variance 
with the policy of those members that have firmly aligned themselves 
with the Western democracies. 

Yet the Commonwealth endures. Its values appear to transcend many 
differences; its processes seem to command mutual respect. The Prime 
Minister of Canada, when recently in Australia after having visited a 
number of other Commonwealth countries, referred to the feeling of 
oneness, of responsibility of members to each other, and of common 
heritage.* At about the same time, in Kuala Lumpur, the President of 
India described the Commonwealth nations as ‘‘drawn and bound by in- 
visible bonds which do not require any formal treaty to express them- 
selves.’’® For individual members’ foreign policies, if the latter are con- 
trary to those of other members, there seems to be a considerable degree 
of tolerance. For example, one view with respect to India’s neutralist 
position has been that that country may be regarded as an interpreter 
of the East to the West and as presenting ‘‘an alternative to the authori- 


*See discussion in Fred Alexander, ‘‘The 1956 Commonwealth Conference,’’ 28 
Australian Quarterly 9-16, at 10 (1956). 

"27 Current Notes on International Affairs 454 (Department of External Affairs, 
Australia, 1956). 

*The Canberra Times, Dec. 5, 1958, p. 1. 

*Ibid., Dee. 9, 1958, p. 14. 
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tarianism of Communism by experimenting with national democratic 
solutions.’’*° The absence of a common policy or even of a common 
allegiance does not appear to prevent common discussion of many of the 
major issues in foreign relations. In a time of precarious peace, the 
traditional practice of the Commonwealth in this respect merits special 
consideration. It is in accord with what the President of the United 
Nations General Assembly is reported to have said recently concerning 
the United Nations and ‘‘the opportunity for perpetual discussion.’’ 
Whether the Commonwealth, clearly a symbol, may also become an 
instrument of action, is questionable. The former Dominions have come 
far since they were, from the standpoint of international law, ‘‘mere 
eolonial portions of the mother country.’’** As they have moved into 
an era of statehood they have created no instrumentalities to which all 
are subject. There is but one organ in the Commonwealth as such—the 
Prime Ministers’ Conference. Apparently these meetings are not neces- 
sarily preceded by preparatory work. The rdle of individual participants 
may assume special importance, as, for example, that of Prime Minister 
Nehru in connection with bases in Ceylon and the Cyprus question in 
1956.7°. Even if the decisions taken at the conferences are not legally 
binding upon the governments represented, the value of these regular 
meetings in guiding toward understanding and toward possible co-opera- 
tive action, would seem to be unquestionable. Conferences do not lose 
their usefulness merely because defense talks no longer take place in full 
session.** Nor are these meetings of Prime Ministers at London the only 
occasions when heads of Commonwealth governments come together. The 
Colombo Plan, to take but one example, came as a sequel to a meeting 
which Prime Ministers from seven of these countries attended in 1950. 
From time to time there have been suggestions of additional machinery. 
At the 1907 Colonial Conference the Prime Minister of Australia (Deakin) 
proposed a permanent imperial secretariat and an imperial council. Of 
the latter (which would have been composed of ministers and conceived 
of as permanently in session) the Australian spokesman said that it would 
not have meant more than ‘‘Imperial Conference.’’** In 1950 Australia’s 
Foreign Minister (Spender) favored regular meetings of High Commis- 
sioners in each Commonwealth country under the chairmanship of a senior 
minister—a plan which seems to have been adopted to some extent. The 
Foreign Minister also suggested frequent meetings, at the ministerial level, 
in different parts of the Commonwealth. In the course of the same state- 
ment he observed that the Commonwealth could become ‘‘an instrument 
of our peace and security.’’** Still more recently, Prime Minister 


10 Gordon Greenwood and Norman Harper, op. cit. 88. 

11] Oppenheim, International Law 198 (8th ed., 1955). 

12 Fred Alexander, loc. cit. 11, 12. 

13 See Robert Gordon Menzies, Speech Is of Time 28 (1958) (a reproduction of 4 
statement first published in The Times (London) in June, 1956). 

14 Minutes of Proceedings of the Colonial Conference, 1907, Cd. 3523, at p. 27. 

1521 Current Notes on International Affairs 165, 166 (Department of External 
Affairs, Australia, 1950). 
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Menzies has indicated need for a new approach. While agreeing that there 
will always be need for a general conference, he has suggested that there 
might be more functional conferences (and perhaps regional ones in 
which selected British countries would participate).1° It seems unlikely, 
however, that any new permanent organs will soon evolve, or that the 
control by each Commonwealth country of its own foreign policy will be 
relinquished in any measure."* 

While the Commonwealth may not mean exactly the same thing to each 
of its members, all of them appear to have found substantial reasons for 
continuing in their unique association. It is an instrument only in the 
sense of an organ of consultation. The people whom the Prime Ministers 
in conference collectively represent include about one fourth of the 
world’s total population. Traditionally, the Commonwealth has symbol- 
ized especially the idea of individual freedom as ©ssociated with British 
methods of government. It can conceivably promote a sense of common 
values such as must undergird any sound edifice of international law. 

Rosert R. WILson 


16 Robert Gordon Menzies, op. cit. 30. 
7On some of the possible difficulties in connection with a ‘‘minister resident’’ plan 
for the Commonwealth, as seen by a former Prime Minister of Australia, see W. M. 
Hughes, The Splendid Adventure 258-269 (1929). 
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FIFTY-THIRD ANNUAL MEETING OF THE SOCIETY 
APRIL 30-MAY 2, 1959 


Tue MayFriower Horet, WaAsurineton, D. C. 


PROGRAM 


DIVERSE SYSTEMS OF WORLD PUBLIC ORDERZ TODAY 
THURSDAY, APRIL 30, 1959 


9:30 a.m.—Maryland Room 


Meeting of the Executive Council 


2:30 p.m.—East Room 
Representative Systems of World Public Order Today 
Chairman: Hardy C. Dillard, University of Virginia Law School 
Panel I: 
Universality in Perspective: 
Speaker: Harold D. Lasswell, Yale University Law School 
Comments: Adda von Bruemmer Bozeman, Sarah Lawrence College 
The Russian System : 


Speakers: Oliver J. Lissitzyn, Columbia University School of Law 
John N. Hazard, Columbia University, Russian Institute 


Comments: Leon Lipson, Yale University Law School 


2:30 p.m.—Pan American Room 
Chairman: Josef L. Kunz, Toledo University College of Law 
Panel II: 
The Islamic System: 


Speaker: Dr. Majid Khadduri, School of Advanced International 
Studies, Johns Hopkins University 


Comments: Dr. Saba Habachy, of the Egyptian Bar 
The Latin American System: 


Speaker: H. E. Sefior Don Julio A. Lacarte, Ambassador of Uruguay 
to the United States 
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Comments: Martin B. Travis, Jr., Stanford University 
A. J. Thomas, Jr., Southern Methodist University School 
of Law 


8:30 p.m.—East Room 
Addresses: C. Wilfred Jenks, Assistant Director General, International 
Labor Organization: ‘‘The Challenge of Universality’’ 
Maxwell Cohen, McGill University 
Myres 8S. McDougal, President of the Society: ‘‘ Perspectives for 
an International Law of Human Dignity”’ 


FRIDAY, MAY 1, 1959 


9:30 a.m.—East Room 
Panel I: Security Problems among Diverse Systems of World Public 
Order 
Chairman: Edgar Turlington of the D. C. Bar; Vice President of the 
Society 


Speakers: W. T. R. Fox, Columbia University 
Quincy Wright, University of Virginia, Woodrow Wilson De- 
partment of Foreign Affairs 
Florentino P. Feliciano, University of the Philippines 


Comments: Richard R. Baxter, Harvard Law School 
Ruth C. Lawson, Mt. Holyoke College 


9:30 a.m.—Chinese Room 
Panel II: Diverse Systems and Principles of Jurisdiction 


Chairman: Herbert W. Briggs, Cornell University; Vice President of the 
Society 


Speakers: Cecil J. Olmstead, New York University 
Kenneth S. Carlston, University of Illinois School of Law 
Richard A. Falk, Ohio State University College of Law 


Comments: Breck P. McAllister, of the New York Bar 
Louis Henkin, University of Pennsylvania Law School 


2:30 p.m.—East Room 


Panel 1: The Allocation of Resources and Contending Systems 


Chairman: William W. Bishop, Jr., University of Michigan Law School 


Recent Developments in the Law of the Sea: 


Speakers: Arthur H. Dean, of the New York Bar 
William T. Burke, Yale University Law School 
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Comments: Brunson MacChesney, Northwestern University Law 
School 
Joseph W. Bingham, Stanford University Law School 


Sharable and Strategic Resources—Outer Space, Polar Areas, and the 
Oceans : 


Speaker: Nicholas deB. Katzenbach, University of Chicago Law 
School 


Comments: To be announced 


2:30 p.m.—Chinese Room 
Panel Il: Human Rights among Diverse World Orders 
Chairman: Louis B. Sohn, Harvard Law School 
Speakers: Egon Schwelb, Deputy Director, Division of Human Rights, 
United Nations Secretariat 
Moses Moskowitz, Secretary General, Consultative Council of 
Jewish Organizations 
Telford Taylor, Chief Counsel for War Crimes, Nuremberg 
War Crimes Trials 
Comments: James Simsarian, Officer in Charge, U. N. Cultural and Hu- 
man Rights Affairs, Department of State 
Marek St. Korowicz, Fletcher School of Law and Diplomacy 
Stanley H. Hoffman, Harvard University 


5:30 p.m.—Pan American Room 


Informal Reception for Officers and Members of the Society and Their 
Guests 


8:30 p.m.—East Room 
Panel I: Economic Growth and Trade among Competitive Systems 
Chairman: G. Winthrop Haight, Asiatic Petroleum Corporation 
Speakers: Richard N. Gardner, Jr., Columbia University 
Stephen M. Schwebel, of the New York Bar 
Harold J. Berman, Harvard University 


Comments: Stanley D. Metzger, Department of State 
Arthur H. Dean, of the New York Bar 


(Others to be announced) 


8:30 p.m.—North Room 


Panel II: Diverse Systems and the Law of Treaties 
Chairman: Philip C. Jessup, Columbia University 


Speakers: David R. Deener, Tulane University 
Jan F. Triska, Cornell University 
Alona E. Evans, Wellesley College 
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Comments: Covey T. Oliver, University of Pennsylvania Law School 
Gertrude C. K. Leighton, Bryn Mawr College 
Wesley L. Gould, Purdue University 


SATURDAY, MAY 2, 1959 
9:30 a.m.—East Room 


BUSINESS MEETING 


12 :30 p.m.—Maryland Room 


MEETING OF THE EXECUTIVE COUNCIL 


7:00 p.m.—East Room 
ANNUAL DINNER 
Presiding: The President of the Society 


Addresses: The Honorable Loftus E. Becker, Legal Adviser, Department 
of State 
The Honorable Osear Schachter, Director, General Legal Divi- 
sion, Office of Legal Affairs, United Nations 
His Excellency Wilhelm G. Grewe, Ambassador of the Federal 
Republic of Germany to the United States 
The Honorable Henry M. Jackson, Senator of the United States 


NOTICE OF PROPOSED AMENDMENT TO THE CONSTITUTION OF THE SOCIETY 


The Executive Council of the Society, at its meeting on April 24, 1958, 
approved the submission to the annual meeting in 1959 of an amendment 
to the third paragraph of Article V of the Society’s Constitution by substi- 
tuting in the last sentence of that paragraph the word ‘‘ April’’ for ‘‘Janu- 
ary.’’ The sentence with the proposed amendment would read: ‘‘ The fiscal 
year shall begin on the first day of April.”’ 

The Council also amended the Regulations of the Society with regard to 
the annual report of the Treasurer (Section VI, paragraph 5) so that it 
now reads: 


The Treasurer shall submit an annual financial report to the Execu- 
tive Council and to the Society at the annual meeting in each year, 
which report shall cover the fiscal year beginning on the first day of 
April in each year. 


By direction of the Executive Council, the books of the Society shall be 
kept on the basis of the fiscal year April 1-March 31. 
ELEANOR H. FincH 
Executive Secretary 
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CONSIDERATION AT THE UNITED NATIONS OF THE STATUS OF OUTER SPACE 


Within the last year, the interest of the nations of the world in the use 
and control of outer space has been demonstrated not only by their sci- 
entific achievements but by certain of their actions in the United Nations 
as well. The regular session of the General Assembly in the Fall of 1958, 
for example, provided in its debates the first occasion on which repre- 
sentatives of a substantial number of states expressed official positions on 
the status of outer space. As early as March 15, 1958, the Soviet Union 
submitted a proposed agenda item for consideration at the thirteenth 
regular meeting of the General Assembly in which the ‘‘banning of the 
use of cosmic space for military purposes, the elimination of foreign bases 
on the territories of other countries, and international co-operation in the 
study of cosmic space’’ were linked.' States were to undertake to launch 
rockets into cosmic space only under an agreed international program, and 
a United Nations agency for international co-operation in the study of 
cosmic space was proposed in order: 

To work out an agreed international programme for launching 
intercontinental and space rockets with the aim of studying cosmic 
space, and supervise the implementation of this programme; 

To continue on a permanent basis the cosmic space research now 
being carried on within the framework of the International Geo 
physical Year; 

To serve as a world center for the collection, mutual exchange and 
dissemination of information on cosmic research; 

To coordinate national research programmes for the study ot 
cosmic space and render assistance and help in every way towards 
their realization. 

On September 2, 1958, the United States also proposed that a ‘* programme 
for international co-operation in the field of outer space’’ be included 
in the Assembly’s agenda.2 On September 22, the General Assembly 
combined these requested items into a single ‘‘Question of Peaceful Use 
of Outer Space,’’ and included the question in its agenda, referring it to 
the First Committee for consideration and report. 

The First Committee considered the item at its 98lst to 995th meetings, 
held from November 11 to November 24, 1958. The work in that com- 
mittee proceeded initially on the basis of a Soviet draft resolution, sub- 
mitted on November 7, which substantially followed the form of the 
Soviet Union’s requested agenda item as set forth above and which con- 
tinued to link the elimination of foreign military bases ‘‘with a program 
for the peaceful use of cosmic space under international supervision.” ° 
On November 13, twenty nations, including the United States,* submitted 
a quite different draft resolution® calling only for the establishment by 

1U.N. Doe. A/3818, March 17, 1958. 2U.N. Doc. A/3902, Sept. 2, 1958. 

3See U.N. Doe. A/C.1/L.219, Nov. 7, 1958, and, for the supporting reasoning, the 
statement by Mr. Zorin, Doc. A/C.1/SR.982, Nov. 12, 1958, pp. 2-5. 

4QOthers were Australia, Belgium, Bolivia, Canada, Denmark, France, Guatemala, 
Ireland, Italy, Japan, Nepal, The Netherlands, New Zealand, Sweden, Turkey, Union of 
South Africa, United Kingdom, Uruguay and Venezuela. 

5 U.N. Doe. A/C.1/L.220. 
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the General Assembly of an ad hoc committee on the peaceful uses of outer 
space to report to the Fourteenth General Assembly on: 


1. (a) the activities and resources of the United Nations, its special- 
ized agencies, and of other international bodies relating to the 
peaceful uses of outer space; 
the area of international co-operation and programmes in the 
peaceful uses of outer space which could appropriately be 
undertaken under United Nations auspices to the benefit of 
states irrespective of the stage of their economic or scientific 
development; 
the future United Nations organizational arrangements to fa- 
cilitate international co-operation in this field; 

(d) the nature of legal problems which may arise in the carrying 
out of programmes to explore outer space; 


The draft resolution then 


2. Requests the Secretary-General to render appropriate assistance 
to the above-named committee and to recommend any other steps 
that might be taken within the existing United Nations framework 
to encourage the fullest international co-operation for the peaceful 
uses of outer space. 


On November 18, the Soviet Union submitted a drastically revised ver- 
sion of its draft resolution, which dropped mention of a United Nations 
agency and of the elimination of military bases, and suggested instead 
the establishment of a United Nations committee for co-operation in the 
study of cosmic space and of a preparatory group, consisting of repre- 
sentatives of the Soviet Union, the United States, the United Kingdom, 
France, India, Czechoslovakia, Poland, Rumania, the United Arab Re- 
public, Sweden and Argentina, to draft a program for that committee.* 
The committee was to continue the spirit of co-operation engendered dur- 
ing the International Geophysical Year, to organize the exchange of in- 
formation and to co-ordinate national research programs. Members of 
the twenty-nation group, however, objected particularly to the inclusion 
of so many Soviet satellites and ‘‘unfriendly’’ ‘‘neutral’’ nations in the 
preparatory group, and countered with a revised draft of their own reso- 
lution, which named as members of the proposed ad hoc committee 
Argentina, Australia, Belgium, Brazil, Canada, Czechoslovakia, France, 
India, Iran, Italy, Japan, Mexico, Poland, Sweden, U.S.S.R., U.A.R., U.K. 
and the U.S.A.’ In addition, in paragraph 1(b), the words ‘‘the stage 
of their economic or scientific development’’ were replaced by: 


the state of their economic or scientific development, taking into ac- 
count the following proposals, among others: 


(i) continuation on a permanent basis of the outer space research 
now being carried on within the framework of the International 
Geophysical Year; 

(ii) organization of mutual exchange and dissemination of informa- 
tion on outer space research ; and 


®U.N. Doc. A/C.1/L.219/Rev. 1, Nov. 18, 1958. 
Ibid. A/C.1/L.220/Rev. 1, Nov. 21, 1958. 
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(iii) co-ordination of national research programmes for the study of 
outer space, and the rendering of all possible assistance and help 
towards their realization. 

Further, a draft resolution requesting the United States and the U.S.S.R. 

to consider the problem of the peaceful use of outer space and to report 

to the Committee of the General Assembly ‘‘on an agreed and practical 
approach to this problem’’ was introduced on November 24 by Burma, 

India and the U.A.R.,° but was rejected on a roll-call vote. Compromise 

on the states to be included and on the Soviet desire to establish a more 

permanent body at once proved impossible of attainment, and the Soviet 

Union withdrew its draft resolution, since no ‘‘unanimous’’ decision was 

in sight, and unanimity, they argued, was essential in these matters. The 

revised twenty-Power draft was then adopted as a whole by 54 votes to 9 

(Soviet bloc), with 18 abstentions (Arab-Asian group plus Austria, Yugo- 

slavia, Ethiopia, Finland and Israel). The Soviet Union, Poland and 

Czechoslovakia immediately announced that they would not co-operate 

in the ad hoc committee’s work, however.’® 

In addition to the ‘‘action’’ paragraphs already noted, the resolution 
recommended by the First Committee recognized ‘‘the common interest 
of mankind in outer space and that it is the common aim that it should 
be used for peaceful purposes only,’’ and sought ‘‘to avoid the extension 
of present national rivalries into this new field.’’ While the ad hoc 
committee is essentially a study group to inquire into the problems of the 
space age and to report on areas of necessary co-operation and United 
Nations activities, and has as one of its tasks the uncovering of legal prob- 
lems which might follow man’s venture into space, a perhaps surprising 
number of the representatives in the First Committee, in the course of 
discussing these draft resolutions, took stands on one or more of the 
‘*legal’’ issues involved.” 

On the broadest aspects of the use of outer space, there was universal 
agreement '* with the propriety of limiting the use of space to ‘‘ peaceful” 
purposes, a concept which had already been expressed in such instances 
as General Assembly Resolution 1148 (XII) and in the United States 
National Aeronautics and Space Act of 1958,1* and which was reaffirmed 
in the resolution as adopted. Several representatives felt that there were 

8 U.N. Does. A/C.1/L.224 and Rev. 1, Nov. 24, 1958. 

9 See, generally, Report of the First Committee, U.N. Doe. A/4009, Nov. 28, 1958. 

10 See U.N. Doc. A/C.1/SR.995, Nov. 24, 1958, p. 15. 

11 While the resolution, as adopted, intentionally avoided for the present conclusions 
on the legal problems involved, at least one representative, Lodge, of the United States, 
suggested that it might be possible to take up the legal problems at once, even though 
the nature of outer space was not as yet known. U.N. Doe. A/C.1/SR.983, Nov. 13, 


1958, p. 5. 

12 See, e.g., statements of the U. 8., U.S.S.R., New Zealand, U.A.R., French, Chinese 
and Peruvian representatives. U.N. Docs. A/C.1/SR.983, pp. 6-8; 984, p. 2; 985, p. 4; 
986, pp. 4-5, 9; 987, p. 9; 989, p. 2; and 990, p. 6. 

18U. S. Public Law 85-568, 85th Cong., H.R. 12575, July 29, 1958, proposes that: 


‘“activities in space should be devoted to peaceful purposes for the benefit of all mam 


kind.’’ 
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as yet no legal norms in existence governing occurrences in outer space 
and that outer space was a ‘‘judicial vacuum,’’?* but the Netherlander, 
Schurmann, argued that the ‘‘general principles of law recognized by 
civilized nations’’ must be applicable even now to relations between 
nations in space.** Among those speaking to the point there was at least 
general agreement that the rules of the Paris Convention of 1919 and of 
the Chicago Convention of 1944 related only to ‘‘airspace’’ in the sense 
of the term ‘‘espace atmosphérique’’ as used in the Paris Convention,*® 
but only a few attempted to indicate where ‘‘outer space’’ began.1*7 The 
concept of ‘‘usque ad coelum’’ was, however, characterized as ‘‘absurd’’ 
with respect to ‘‘ownership’’ of outer space.?® 

It was said that space was, unlike the seas which are finite in nature, 
‘indivisible’? and hence not subject to the extension of national sov- 
ereignty.’® Representatives of several small nations cited the lack of pro- 
tests at the passage overhead of Russian and American orbiting satellites 
as ‘‘proof’’ of the non-existence of national sovereignty at these altitudes,”° 
although, particularly since the height of ‘‘airspace’’ remains undefined, 
it cannot be said that satellites have not at various times moved through 
what would generally be considered ‘‘airspace.’’ The concept that space 
is res nullius and therefore subject to acquisition was rejected by sev- 
eral spokesmen of smaller nations, who termed the ‘‘appropriation’’ of 


14 See, ¢.g., statements by representatives of Austria, Chile, Italy and Yugoslavia. 
U.N. Docs. A/C.1/SR.982, pp. 8-10, 10 ff.; 989, p. 5; 990, p. 5. 

15 Ibid. SR.987, p. 2. 

16 See, e.g., statements by representatives of Chile and Italy. U.N. Doe. A/C.1/ 
SR.982, pp. 8 ff. Cf. note by Stephen Latchford, below, p. 405. 

17 The Swedish representative suggested that some definition in terms of kilometers 
up from the earth’s surface was necessary, but only the Chilean seems to have used 
concrete figures, suggesting that national sovereignty be limited to something between 
500 and 1000 kilometers up. See U.N. Docs. A/C.1/SR.982, pp. 8-10, and SR.984, p. 2. 

18 See comment by the Australian representative, ibid. SR.986, p. 9. In discussing 
this concept with respect to private claims to airspace, the Supreme Court of the United 
States has already stated that this ‘‘doctrine has no place in the modern world.’’ 
United States v. Causby, 328 U. S. 256, 260-261 (1946). 

19 See statements by the representatives of Austria, Greece, Iran, The Netherlands, 
the Philippines, Peru and Yugoslavia. U.N. Docs. A/C.1/SR.983, pp. 6-8; 987, p. 2; 
988, p. 7; 989, p. 5; 991, pp. 4, 6. 

20 See, e.g., statements by the representatives of Austria, Chile, Iran, The Nether- 
lands, Peru, the Philippines and Sweden. U.N. Docs. A/C.1/SR.982, pp. 8-10; 983, 
pp. 6-8; 984, p. 2; 987, p. 2; 988, p. 6; 990, p. 5; 991, p. 6. Some, but not all, noted 
that launching of satellites, up to the time of the Committee’s sessions, had occurred 
under the network of international arrangements constituting the International Geophysi- 
cal Year and might be unobjectionable on that account alone. Both the United States 
and the Soviet Union have suggested this explanation at other times, but the matter is 
at least confused by a Soviet announcement at the time Sputnik I was launched that 
it was not an IGY satellite, but a special test satellite for Soviet purposes only. See 
Loftus Becker, ‘‘The Control of Space,’’ 39 Dept. of State Bulletin 418 (1958); A. 
Galina, ‘‘On the Question of Interplanetary Law,’’ Soviet State and Law, No. 7, 1958, 
pp. 52-58; New York Times, Oct. 7, 1957, p. 1, col. 7; and Survey of Space Law, Staff 
Report of the Select Committee on Astronautics and Space Exploration, 85th Cong., 
2nd Sess. (1958). 
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space or of heavenly bodies ‘‘impossible’’ or at least ‘‘improper,’’ *! though 
the Chilean felt that the question was still open.** Others seemed to insist 
that ‘‘space,’’ the moon, the planets, et cetera, were ‘‘owned’’** or 
‘*belonged’’** or were the ‘‘common domain’’* or the ‘‘common prop- 
erty’’ *° of the ‘‘world’’ or of all nations or of all peoples. 

The Canadian representative suggested that, while outer space might 
belong to the world as a whole, ‘‘jurisdiction’’ over space and its contents 
was properly in the United Nations.** The Italian representative gen- 
erously added to this assertion that outer space ‘‘belonged’’ to all the 
states of the world, that it was equally the property of ‘‘all other com- 
munities of thinking and organized beings living on other planets.’’ ** 

Equality of access to, and enjoyment of the benefits to be obtained from 
use of, outer space were stated to be existent rights *® or at the least es- 
sential rules for man’s development of space *° by representatives of several 
small Powers, some of whom formally termed outer space as a res com- 
munis omnium or res extra commercium.** Only a few seemed to insist 
on an unlimited free and equal right to ‘‘use’’ outer space,** for most of 
those who discussed this point noted that rights of free use by all would 
be feasible only under international control due to the danger to the 
rest of the world of abuse of such rights.** 

While both the representatives of the United States and of the Soviet 
Union agreed to the need for the peaceful exploitation of man’s new 
capabilities in outer space for the benefit of all mankind, neither took a 
position on the potential legal status of space and neither in fact stated 
a position which would estop future claims from being made. The 
Soviet representative, Zorin, talked of the importance of firing rockets 
into space only ‘‘as part of an international program,’’“* and Senator 
Johnson pointed out the usefulness of maintaining the current situation 
in which no ‘‘concessions’’ exist and of avoiding the mere ‘‘extension 
national policies’’ which might result from unilateral penetrations 


21 See, e.g., comments by the representatives of Australia, the Philippines and El 
Salvador, U.N. Does. A/C.1/SR.986, p. 9; 991, p. 6, and 992, p. 3; and see also the 
citation of the Secretary General’s Memorandum on this point at Doe. A/C.1/SR.989, 
22 See U.N. Doc. A/C.1/SR.982, pp. 8-10. 


p- 9. 
23 Venezuela, ibid. SR.990, p. 2. 
2¢Iran, U.N. Doc. A/C.1/8R.988, p. 7; Italy, ibid. SR.982, pp. 10 ff. 
25 Greece, ibid. SR.991, p. 4. 26 El Salvador, ibid. SR.992, p. 3. 
27 Ibid. SR.989, p. 9. 28 Ibid. SR.982, pp. 10 ff. 
29 Bolivia, ibid. SR.991, p. 5. 
30 Guatemala, ibid. SR.988, p. 5; China, ibid. SR.985, p. 4; Canada, ibid. SR.989, p. 9. 


31 See, e.g., remarks by the Chilean and Italian representatives, ibid. SR.982, pp. 
8 ff. 
32 See statements by the representatives of Argentina and Portugal, U.N. Docs. 


A/C.1/SR.985, p. 2, and 990, pp. 6-7. The Swedish representative argued for free use 
but only for ‘‘peaceful’’ traffic, using the analogy in this instance of the ‘‘high seas.”’ 
Ibid. SR.984, p. 2. 

83 See, ¢.g., statements by the representatives of Australia, Austria, Canada, Chile, 
Italy, Peru and Yugoslavia. Ibid. SR.982, pp. 8 ff.; 983, pp. 6-8; 984, p. 2; 986, p. 9; 
989, pp. 5, 9; 990, pp. 5, 10-11. 34 Ibid. SR.982, p. 4. 
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of outer space.*® Neither, as noted, talked in the narrower terminology 
of rights and obligations employed by many of the representatives of states 
not now having the ability to penetrate into space. All this, of course, 
indicates, as expressly pointed out by the representatives of Canada 
and New Zealand, that, ‘‘in the last resort, the choice between various 
possible legal arrangements for outer space [will be| a political de- 
cision. 
A resolution setting up the ad hoc committee in accordance with the 
First Committee’s proposal was in turn adopted by the General Assembly 
on December 13, 1958,°7 but the Soviet position of nonco-operation re- 
mains unchanged and no steps have as yet been taken to implement the 
resolution. While this resolution, it will be recalled, asks the ad hoc 
committee to report on ‘‘the nature of legal problems which may arise in 
the carrying out of programs to explore outer space,’’ the discussions 
noted above indicate clearly the extent to which the legal problems, as 
well as the obvious political and economic problems inherent in man’s 
movement into space, have already caught the attention of those repre- 
senting their countries at the United Nations. 
Howarp J. TAUBENFELD 
Golden Gate College, School of Law, San Francisco 


THE BEARING OF INTERNATIONAL AIR NAVIGATION CONVENTIONS 
ON THE USE OF OUTER SPACE 


It would seem that any study of the extent to which the various gov- 
ernments or their nationals might make use of outer space for exploration 
or other purposes should begin with a consideration of the extent to which 
international air navigation agreements have dealt with the subject of 
sovereignty over airspace. Since governments have very definitely com- 
mitted themselves to the principle that they have complete sovereignty 
over the airspace above their territory, it may very well become necessary 
to determine what bearing the movement in outer space of objects such 
as space ships, rockets, missiles, satellites, et cetera, would have on the ex- 


ercise by the various governments of sovereignty over the airspace above 


their territory. 

Article 1 of the English text of the International Convention for the 
Regulation of Aerial Navigation, signed at Paris on October 13, 1919, 
provided : 


The High Contracting Parties recognise that every Power has com- 
plete and exclusive sovereignty over the air space’ above its territory. 


35 Ibid. SR.986, pp. 4-5, and 39 Dept. of State Bulletin 978 (1958). 

86U.N. Does. A/C.1/SR.986, p. 9, and SR.988, p. 9. 

875 U.N. Review 12 (January, 1959). See also 40 Dept. of State Bulletin 24-32 
at 32 (1959). 

1 The term ‘‘airspace’’ as used in the Paris Convention of 1919, which was drawn up 
in the English, French and Italian languages, appears as ‘‘espace atmosphérique’’ 
in French, and as ‘‘spazio atmosferico’’ in Italian. It is understood that the French 


and Italian versions have been regarded as synonymous with the English terms ‘‘air 
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the deliberations of the Paris Peace Conference at the end of the first 
World War. As the result of certain decisions made by the Supreme 
Council of the Peace Conference, an Inter-Allied Aeronautical Commis- 
sion of the Peace Conference was organized for the purpose of developing 
certain topics pertaining to aviation in connection with the delibera- 
tions of the Peace Conference, and also for the specific purpose of draft- 
ing an international convention relating to the regulation of aerial navi- 
gation. The Aeronautical Commission decided first to draw up a list 
of twelve principles which should govern the preparation of the proposed 
convention. For the purpose of the present discussion it is sufficient to 
quote paragraphs 1 and 2 of these principles, which are as follows: 

1. Recognition——(1) of the principle of the full and absolute 
sovereignty of each State over the air above its territories and terri- 
torial waters, carrying with it the right of exclusion of foreign air- 
eraft; (2) of the right of each State to impose its jurisdiction over the 
air above its territory and territorial waters. 

2. Subject to the principle of sovereignty, recognition of the de- 
sirability of the greatest freedom of international air navigation in 
so far as this freedom is consistent with the security of the State, 
with the enforcement of reasonable regulations relative to the admis- 
sion of aircraft of the Contracting States and with the domestic 
legislation of the State. 

The principle of national sovereignty over the airspace found in Article 
1 of the Paris Convention of 1919 was embodied in the Convention on 
Commercial Aviation signed on behalf of the United States and other 
American Republics at Habana on February 20, 1928, during the Sixth 
International Conference of American States. It was also embodied in 
the Convention on International Civil Aviation adopted at the interna- 
tional aviation conference held at Chicago in 1944. The Chicago Conven- 
tion came into force on April 4, 1947, and superseded both the Paris and 
Habana conventions referred to above. It may be stated as a matter of 
historical interest that, although representatives of the United States 
participated in the drafting of the Paris Convention, which was signed 
on behalf of this country, it was never, for reasons which do not appear 
to be pertinent to the present discussion, ratified by the United States. 

The Paris Air Navigation Convention of 1919 was drafted soon after 
the conclusion of a devastating war. It can be assumed, therefore, that 
the framers of the convention were not only aware of the potential use 
of aircraft for military purposes, but were determined to incorporate in 
the convention such provisions as would enable each state to provide for 
its own security. Therefore, while adopting principles looking to the estab- 
lishment of international air transportation without undue restrictions, 
they made it clear that this should in no way conflict with the basic prin- 


and ‘‘airspace.’’ See John C. Cooper, ‘‘The Problem of a Definition of ‘ Airspace,’ ’ 
Memorandum for the 9th Annual Congress of the International Astronautical Federa- 
tion, The Hague, August, 1958; reprinted in Space Law—A Symposium Prepared at 
the Request of Honorable Lyndon B. Johnson, Chairman, Special Committee on Space 
and Astronautics, 85th Cong., 2nd Sess. (December 31, 1958), p. 403. 


The drafting of the Paris Convention of 1919 was one of the results of 
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ciple of national sovereignty over the airspace. It is of interest in this 
connection to recall that the United States was represented on the Aero- 
nautical Commission of the Peace Conference by Rear Admiral Harry 8. 
Knapp and Major General Mason Patrick. In addition, certain United 
States Army and Navy officers served on technical subcommittees working 
under the direction of the Aeronautical Commission in the drawing up 
of the draft convention. It can be assumed, therefore, that members of 
the United States Delegation were well aware of the bearing which the 
convention would have on national security. In fact it was at the in- 
sistence of the American Delegation that the Aeronautical Commission of 
the Paris Peace Conference of 1919 adopted the principle of the full and 
absolute sovereignty of each state over the air above its territory, as quoted 
above. 

In adopting the principle of absolute sovereignty over the airspace, 
the framers of the Paris Convention of 1919 repudiated all previous 
theories about freedom of flight above a certain zone. They probably used 
the term ‘‘air space’’ for the reason that they did not at the time foresee 
the possibility of flights in outer space beyond the earth’s atmosphere. 
Nevertheless, it is believed to be not unreasonable to assume that, aside 
from a natural desire to protect national aircraft from undue competition 
by foreign commercial aircraft, they were primarily concerned with the 
problem of safeguarding national security by regulating the movement 
of any mechanically operated objects over, into or across the territory 
of the subjacent states, and that whether such objects could be classified 
as aircraft, missiles, rockets, space ships or satellites was a secondary 
consideration as far as providing for national security was concerned. 
The matter of the distance of such objects above the surface of the earth 
was perhaps also a secondary consideration, insofar as the framers of the 
Convention of 1919 were, as a practical matter, in a position to deal with 
the problem at the time. 

Since the Paris Convention of 1919 was superseded by the Chicago 
Convention of 1944 containing a declaration of sovereignty over the air- 
space corresponding to the similar provision of the Paris Convention, it 
is reasonable to assume that the general purpose of the Chicago Conven- 
tion in this respect is the same as that of the Convention of 1919. 

Some authorities have indicated that they have been unable to find any 
definition of the term ‘‘airspace’’ as it appears in the Paris and Chicago 
conventions. Mr. John C. Cooper, a distinguished authority on inter- 
national air law and outer space matters, has stated that the Chicago Civil 
Aviation Conference of 1944 did not define the term ‘‘airspace’’ as it 
appears in Article 1 of the air navigation convention adopted there. Mr. 
Cooper speaks with a good knowledge of what took place at Chicago, since 
he was not only an Adviser to the American Delegation to the Conference, 
but also served as Chairman of the Drafting Committee that made reports 
to the Conference on the various articles of the draft convention submitted 
to the Conference by the American Delegation as the basis of discussion. 
In his capacity as Adviser on Air Law in the Department of State, this 
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writer prepared the draft convention submitted by the American Delega- 
tion at Chicago, and as an Adviser to the Delegation, he participated in 
the discussions of the reports on the draft as submitted by the Drafting 
Committee. He therefore is in a position to express his agreement with 
Mr. Cooper that the Chicago Conference did not define the term ‘‘air- 
space.’’ Article 2 of the draft convention submitted by the American 
Delegation (Conference Document No. 16) contained a recognition that 
‘‘each Contracting State has complete and exclusive sovereignty over the 
airspace above its territory.’’ This principle was accepted by the Con- 
ference except that it substituted ‘‘every State’’ for ‘‘each Contracting 
State,’’ thus bringing the wording of the article into conformity with the 
substance of Article 1 of the Paris Convention of 1919. The American 
draft did not preclude an interpretation differing from that article. 

The delegates at Chicago had difficulties enough trying to reach an 
accord on controversial air transport problems without attempting to 
determine the exact meaning of the term ‘‘airspace.’’ As there did not 
appear to have been any serious efforts to make use of outer space at the 
time of the adoption of the Paris and Chicago air navigation conventions, 
there was no real necessity to attempt to spell out just how far above the 
surface of the earth the various governments would exercise sovereignty 
over the airspace. In other words, there was a presumption that any 
aircraft flying into or across the territory of any Power would necessarily 
be operating within the airspace over which such Power had sovereignty. 
It is not reealled that any pilot of aircraft charged with flying over the 
territory of some state without its prior authorization was ever able to 
interpose the defense that he was not operating through the airspace but 
was navigating in outer space beyond the earth’s atmosphere. 

In connection with the foregoing, it is of interest to consider what bear- 
ing the action of Soviet Russia in sending up its ‘‘Sputniks’’ and the 
action of the United States in sending up its own ‘‘ Explorers,’’ apparently 
without either government finding it necessary to take up the matter 
in advance with other governments, may have had on the sovereignts 
provisions of the Paris Convention of 1919 as carried over into the Chicago 
Convention of 1944. Soviet Russia never became a party to either con- 
vention, although it seems very clear that the U.S.S.R. is in full accord 
with the international law doctrine of national sovereignty over the air- 
space, since it has strictly adhered to and enforced the requirement that 
its prior permission be obtained for flights by foreign aircraft over Soviet 
territory. Perhaps the strongest argument against the necessity for ob- 
taining prior permission from foreign governments before launching space 
ships, missiles, satellites, et cetera, is that apparently no government, in 
the present state of the art, so far as is known, is in a position to control 
the movements of such vehicles or objects once they are placed in orbit 
In other words, it may be that there is too much uncertainty as to the 
identity of the countries whose airspace might be penetrated to render it 
feasible to take up the matter intelligently with foreign governments be- 
fore sending up such vehicles or objects. However, as seeming to have 


1959 | NOTES AND COMMENTS 409 


some bearing on the problem, attention is called to Article 8 of the Chicago 
Civil Aviation Convention of 1944, which carries over a similar provision 
from the Paris Convention of 1919. Article 8 of the Chicago Convention 
reads as follows: 


No aircraft capable of being flown without a pilot shall be flown 
without a pilot over the territory of a contracting State without 
special authorization by that State and in accordance with the terms 
of such authorization. Each contracting State undertakes to insure 
that the flight of such aircraft without a pilot in regions open to civil 
aircraft shall be so controlled as to obviate danger to civil aircraft. 


While the above quotation may not be exactly in point, since it refers to 
the movement of air-supported vehicles, it does appear to indicate a desire 
to guard against the entry of uncontrolled vehicles into the airspace. 

The writer merely submits as a point for study the above comment in 
regard to the actions of the Soviet Union and the United States in launch- 
ing ‘‘satellites’’ in outer space, and does not undertake to express a definite 
opinion as to whether a different procedure should have been followed. 
It will be recalled that one of the Soviet ‘‘Sputniks’’ was propelled by a 
rocket which the Russians alleged had fallen on United States territory. 
Although United States officials disclaimed any knowledge of the rocket’s 
fall on American territory, it would seem that such incidents might have 
special significance in a consideration of the doctrine of sovereignty over 
the airspace. It is realized, however, that prior consultation with, and 
possibly obtaining consent of, other governments before sending up a 
satellite would not be as simple as the requests that have been made in the 
past for permission to fly aircraft over the territory of a foreign state, 
which ordinarily required furnishing only such basic data as the type of 
plane and the route to be flown over, as well as the purposes and duration 
of the flight. Perhaps the United States and the Soviet Union have in 
effect adopted the only practical course to be followed in sending up their 
satellites, and since other governments generally do not appear to have 
taken exception to these exploits, there is reason to assume that, at least 
until some international accord on the subject is reached, such course of 
action may become a generally accepted international practice. 

It may be true that there has not yet been sufficient experience in the 
exploration of outer space to afford a basis for an international agreement 
covering many of the important problems that would doubtless arise in 
the ‘‘space age,’’ but it would not be premature to undertake some pre- 
liminary studies of the matter. Experience has shown that there is a 
tendency to postpone the solution of problems that are new and difficult, 
especially when many are inclined to the belief that such solution may not 
be especially urgent, but in this connection it should be realized that it 
takes a very long time, usually a period of years, to reach agreement on 
new and fundamental issues in the relations between nations. In the 
circumstances, the sooner appropriate studies of such issues are made, the 
better it will be for all concerned. In this connection, it would seem to be 
desirable to endeavor to reach an international understanding as soon as 
may be practicable on the scope of the international rule that each nation 
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has absolute sovereignty over the airspace above its territory. This would 
appear to be necessary in order to avoid overlapping with possible future 
agreements regarding the use of outer space. It seems to be unlikely 
that the various governments will be disposed to relinquish their control 
of the airspace above their territories. In the circumstances it is believed 
that, notwithstanding the difficulties to be encountered in endeavoring to 
arrive at a solution, a serious effort will have to be made to reconcile the 
sovereignty provision of Article 1 of the Chicago Convention of 1944 with 
any international agreement that may be entered into for the use of outer 
space. Otherwise a very serious jurisdictional problem may very well 
arise. 

The opinion has been expressed in some quarters that existing air navi- 
gation agreements have little, if any, bearing on the question of movement 
of objects in outer space, since such agreements were not concluded for 
the specific purpose of regulating the movement of objects in outer space. 
As a matter of fact, air navigation agreements, insofar as they have estab- 
lished the international rule that each state has absolute sovereignty over 
the airspace above its territory, have a very important bearing on move- 
ments in outer space. It is believed to be conceded that a rocket, missile 
or other contrivances, or parts of such contrivances, intended for outer 
space, sent up by the authorities of one government, could conceivably 
fall to the surface through the airspace over which some other government 
has absolute sovereignty under a rule of international law well established 
by international agreements and practice. The fall of such objects could 
possibly do great damage on the surface and constitute an infringement 
of such sovereign rights. The possibility of a rocket or missile falling on a 
vessel at sea appears, for the present at least, to be rather remote. How- 
ever, if there should be such an incident, the question might arise whether 
it would constitute an infringement on the right of freedom of the seas 

Although it is recognized that any efforts to reach an international 
agreement on outer space might be difficult and tend to retard the efforts 
of certain governments to explore outer space, it is believed that because 
of the great importance of the matter some form of international agree- 
ment should be sought. The fall of objects through the airspace of some 
country might not only be a cause of alarm, but might even have serious 
international repercussions. While it might be much more difficult to 
reach international agreement on outer space than it would be to conclude 
an air navigation agreement such as those that have been entered into in the 
past, it would appear desirable that as a beginning, at least, some inter- 
national rule might be adopted whereby a government would be required 
to give advance notification of its intention to send up a rocket or other 
contrivance into outer space.2 Perhaps in the meantime a more detailed 
international agreement on the subject could be under study.* In any 


2See Myres S. MeDougal, ‘‘ Artificial Satellites: A Modest Proposal,’’ 51 A.J.I.L. 


74 (1957). 
8See Loftus E. Becker, ‘‘The Control of Space,’’ 39 Dept. of State Bulletin 416 


(1958); and note by Taubenfeld above, p. 400. 
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case, it would not be premature to reach a general international under- 
standing that whatever exploitation of outer space is undertaken shall be 
solely for peaceful purposes. The use of outer space for military purposes 
would be so terrifying as to make it mandatory to reach an early agree- 
ment on the use of such space for peaceful purposes.* 

Many eminent scholars have given the world the benefit of their views 
with regard to the many problems in the fields of law and science which 
they think would arise in connection with the use of outer space. In 
general, however, it has been much easier to outline the problems than it 
has been to offer any satisfactory solutions. In some instances, however, 
there even seems to be considerable confusion as to what the real problems 
are. There have been discussions and debates on many technical subjects 
pertaining to outer space, including such matters as the difference between 
air and atmosphere; the height of airspace above the surface of the earth 
(some suggesting that it might be as high as 60,000 miles); claiming 
sovereignty over the moon and other celestial bodies or developing their 
mineral resources; rules for inter-planetary travel; settlements for dam- 
ages that might be caused by the fall of objects sent into outer space, et 
cetera. It is extremely difficult to understand how practical application 
of many of the theories advanced could be given to a sort of ‘‘no man’s 
land’’ where developments in the fields of physical science and law are in 
such a nebulous state. 

While all these discussions have been enlightening and helpful as show- 
ing the nature of problems that may arise, it is believed that such discus- 
sions and debates will continue indefinitely without any concrete results 
unless some international accord is reached as to what the actual problems 
are and as to what solutions are called for. 

While it is thought that the International Civil Aviation Organization 
(ICAO) or some other agency of the United Nations might consider cer- 
tain specialized subjects with reference to outer space, a general inter- 
national conference on outer space ® should first be held, in the spirit of 
international co-operation and good will, in order that the scientists may 
have a full opportunity to give some indications as to what seems feasible 
to accomplish. Such a conference might tend to clarify the atmosphere, 
or the controversial airspace, and thus bring the experts back to earth long 
enough to get their bearings. The legal profession should then be in a 
better position to develop the legal principles to be applied to outer space. 

STEPHEN LATCHFORD * 


*See statement in Committee I by the U. S. Representative to the U. N. General 
Assembly, Jan. 14, 1957, and the U. 8. Memorandum of Jan. 12, 1957, 36 Dept. of 
State Bulletin 225 et seq. (1957). 

5See ‘‘Space Law and the Fourth Dimension of Our Age,’’ speech of the Hon. 
Kenneth B. Keating before the 9th Annual Congress of the International Astronautical 
Federation, The Hague, Aug. 29, 1958; reprinted in Space Law—A Symposium, op. cit. 
note 1 above, p. 419. 

* As Chief of the Aviation Section of the former Division of International Communi- 
cations, Department of State, and as Adviser on Air Law, Aviation Division, Office of 
Transport and Communications Policy, Department of State, the writer was long 
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LEGAL STATUS OF THE GULF OF AQABA 


The following geographical and historical information obtained during 
the writer’s research on the Gulf of Aqaba‘ amplifies, substantiates and 
contradicts some of the arguments in Mr. Selak’s excellent article on the 
subject.? 

1. Due to the prevalence of strong northerly winds, the confined waters 
of the Gulf are very difficult to navigate by northbound sailing vessels. 
As a result, the Gulf was rarely used by ships prior to the advent of steam 
navigation. Probably King Solomon and the Crusader, Reynald de 
Chatillon, were the Gulf’s sole early users, and they made only one or 
a few trips. Instead, Turks, Arabs, Nabateans, Romans, and probably 
their predecessors, used ports on the open Red Sea for their trade with 
the south and east. For the same reason, Moslem pilgrim sailing ships 
do not appear to have used the Gulf, and the writer has not discovered 
any recorded reference to such traffic. After construction of a road from 
Egypt about 1840, Aqaba became a land staging point for pilgrims, 
without, however, handling any maritime traffic. Edible fish are not 
plentiful in the Gulf and, until after World War I, there were no fishing 
vessels there. These conclusions are supported by the works of many ex- 
plorers, historians, and archaeologists; for example, Baron Jean de Laborde 
(1836), A. C. Parker (1906), T. E. Lawrence (1914), Ph. Scherti (1936), 
James Hornell (1947), G. W. Murray (1953), Sir Mortimer Wheeler 
(1954), Hermann von Wissmann (1956). Due to the absence of ships or 
even boats in the Gulf, both Laborde and Lawrence had to construct rafts 
to visit the Crusader ruins on the Isle de Graye (Gezira Firoun in Arabic, 
also known as Pharaon Island), an island about 400 yards offshore near 
Taba (Egypt). The mangrove forest growing offshore near Dahab 
(Egypt) also speaks for the absence of sailing in the Gulf. In this treeless 
region a forest of this nature would have been cut by sailors for lumber 
or firewood, similar to the nearly eradicated mangrove forests on the 
African shore of Egypt, or the mangrove forests of East Africa, which 
to this day are exploited by mariners from Kuwait. 

2. The introduction of steam navigation into the Red Sea about 1837 


He was Chairman of the U. 8. Section of CITEJA (Comité 


S. 


the Department in 1948. 
Internationale Technique d’Experts Juridiques Aériens), Vice Chairman of the U. 
Delegation to the Fourth International Conference on Private Air Law, 1938, and an 
Adviser to the U. S. Delegation to the International Civil Aviation Conference at 
Chicago in 1944. 

The writer is the author of an article entitled ‘‘Freedom of the Air,’’ in the De 
partment of State publication, ‘‘ Documents and State Papers,’’ Vol. I, No. 5, August, 
1948. He is also the author of a number of other articles on international air law 
appearing in the same Department of State publication and in other publications. 

The statements in the present note are his own opinions or observations and do not 
necessarily reflect the views of any official or agency of the United States Government. 

1 Partly published as the ‘‘ Political Geography of the Gulf of Aqaba,’’ in 47 Annals 
of the Association of American Geographers 231-240 (1957). 

252 A.J.I.L. 660-698 (1958). 
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commenced to supply its troops in Ottoman territory by this route. Mr. 
Chaim Weizmann, later first president of Israel, traveled this way at the 
end of World War I. With the end of that war this traffic halted and 
was not resumed until the middle nineteen-thirties, when a road was built 
connecting the then terminal of the Hejaz railroad at Maan with Aqaba. 
However, substantial commercial tonnages were not handled in the Gulf 
before 1952. Jordan always received and dispatched most of this traffic 
(201,000 tons in 1955). Israel handles substantially less dry cargo than 
Jordan, but may now receive more liquid tonnage. By numbers British 
ships predominate, followed by Scandinavian, German, et cetera, vessels. 
Ships flying the flags of Arab states are rare and have appeared only re- 
cently, especially since 1950. Apart from small primitive fishing vessels, 
these are usually surplus World War II tank-landing ships, which deliver 
occasional cargoes to points on the Saudi Arabian shore. Pilgrims travel 
in chartered vessels flying the flags of all major maritime nations. Due 
to the existence of motorable tracks in Sinai Peninsula, Egypt makes 
virtually no use of the Gulf. There is no traffic between Egypt and Saudi 
Arabia across the Gulf, nor between Egyptian or Saudi Arabian points 
in the Gulf and any other Arab state. 

3. The first survey of the Gulf was made with difficulty by the British 
Indian sailing ship Palinurus in 1832. Subsequent surveys—all British— 
provide all the available nautical information on the Gulf which has been 
reprinted or copied by map-makers of many nations. The names of the 
entrances to the Gulf—the Enterprise and Grafton Passages—similarly 
attest to the rather recent establishment of navigation in the Gulf. 

4. Due to the absence of any defined sovereignty in the Gulf, Laborde 
claimed Isle de Graye for France in 1830. He based his claim on his 
visit to the island, occupation by Crusaders from France from 1115 to 
1170, and the absence of any subsequent claim or of any other recent 
residents or visitors. To this day, this small rocky, waterless island is 
important to small ships, for its lee side offers the only shelter from storms 
in the northern portion of the Gulf. Due to the absence of navigation 
in the Gulf during the decades following Laborde’s visit, his claim lapsed. 
T. E. Lawrence is not certain if all the ruins of Isle de Graye originated 
in Crusader times, or whether some are the relics of later additions dating 
up to the 18th century. Irrespective of the origin of these ruins, he is 
certain that the shoddy nature of their construction indicates temporary 
use Only. This again accords with lack of regular navigation in the Gulf. 

Research supports the view that navigation rights have definitely been 
established in the Gulf of Aqaba by nations other than the Arab states. 
Use of the Gulf by Arab states, particularly for pilgrim travel, followed 
oly upon the pioneering efforts of other nations. The significance of 
foreign, rather than local, trade in the region of the Gulf is also indicated 
by the exclusion of Sinai Peninsula from Egyptian customs territory. 

ALEXANDER MELAMID 
Fellow of the Royal Geographical Socicty 
New York University 
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THE UNITED NATIONS CONFERENCE ON INTERNATIONAL COMMERCIAL ARBITRATION 


The United Nations Conference on International Commercial Arbitra- 
tion, which convened from May 20 to June 10, 1958, in New York, resulted 
from a proposal of the International Chamber of Commerce to the Eco- 
nomic and Social Council of the United Nations to conclude a convention 
on the enforcement of foreign arbitral awards.‘ Previous international 
agreements on commercial arbitration, namely, the Geneva Protocol on 
Arbitration Clauses of September 24, 1923, and the Convention on the 
Execution of Foreign Arbitral Awards of September 26, 1927,? were no 
longer adequate to the needs of an ever-increasing world trade. On April 
6, 1954, the United Nations Economie and Social Council, in Resolution 
520 (XVII),*® established an Ad Hoc Committee, composed of representa- 
tives of eight member states, to study the draft convention of the Inter- 
national Chamber of Commerce. The Committee included representatives 
of Australia, Belgium, Ecuador, Egypt, India, Sweden, the Union of 
Soviet Socialist Republics, and the United Kingdom. It met in March, 
1955, after having received comments from various governments on that 
draft convention. The Ad Hoc Committee in turn prepared and sub- 
mitted a draft convention® and an accompanying report.® This Draft 
Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards and the report were submitted, pursuant to Resolution 570 (XIX) 
of the Economie and Social Council of May 20, 1955,’ to member govern- 
ments and non-members of the United Nations for their comment. In 
addition, the draft was transmitted to those ‘‘non-governmental organiza- 
tions in consultative status as may be interested in international com- 
mercial arbitration.’’ The ensuing observations on the draft convention, 
and further comments of the various governments on ‘‘the desirability of 
convening a conference to conclude a convention’’ were submitted in the 
Secretary General’s report to the Economie and Social Council.’ The 
Council, in Resolution 604 (XXI) of May 3, 1956,° decided to eall a con- 
ference for the conclusion of a convention on the recognition and enforce- 
ment of foreign arbitral awards and, further, ‘‘to consider, if time permits, 
other possible measures for increasing the effectiveness of arbitration in 
the settlement of private law disputes and to make such recommendations 


as it may deem desirable." The Secretary General was further requested 


1 Enforcement of International Arbitral Awards, Report and Preliminary Draft Con 


vention, Brochure 174 (1953); U.N. Doe. E/C.2/373. 
227 League of Nations Treaty Series 158, and 92 ibid. 301; also reprinted in Inter- 


national Trade Arbitration: A Road to World-Wide Cooperation 283, 285 (ed. Martin 


Domke, 1958). 
3 U.N. Economic and Social Council, 17th Sess., Official Records, Supp. No. 1. 
4U.N. Doe. E/AC. 42/1. 

5 U.N. Doe. E/AC. 42/4/Rev. 1 and Corr. 1. The Draft Convention is also published 

in International Trade Arbitration, op. cit. 288. 

6 U.N. Doc. E/2704 and Corr. 1, of March 28, 1955. 
7U.N. Economie and Social Council, 19th Sess., Official Records, Supp. No. 14. 
8 U.N. Doc. E/2822, of Jan. 31, 1956, and Addenda 1 to 6. See also Memorandum 

by the Secretary General, Doc. E/2840 of March 22, 1956. 

9U.N. Economie and Social Council, 21st Sess., Official Records, Supp. No. 1. 
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to ‘‘ask inter-governmental organizations, active in the field of inter- 
national commercial arbitration, to submit brief reports on the progress 
of their activities on this subject, together with any comments or sug- 
gestions they may have.’’ A Consolidated Report by the Secretary 
General, of April 24, 1958,!° dealt with the status of these activities, and 
a Note dated March 6, 1958,"* summarized all the comments and suggestions 
that had been submitted on the draft convention. The Note also drew at- 
tention to some of the major problems, to wit, the scope of the application 
of the convention, procedures and standards for the enforcement of 
awards, judicial control of the recognition and enforcement of awards, 
and the relationship between any new multilateral convention and other 
treaties or laws. 

Forty-five states were represented at the Conference,'* and, among inter- 
governmental organizations, the Hague Conference on Private Interna- 
tional Law and the (Rome) International Institute for the Unification of 
Private Law. Finally, the International Chamber of Commerce, the Inter- 
national Law Association and the International Association of Legal Sci- 
ence, all non-governmental organizations, had observers who actively par- 
ticipated in the deliberations of the Conference." 

The deliberations of the Conference, both in plenary sessions and in 
ad hoc working parties,'' resulted in a Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (for the text, see Annex below). 
The Convention, which was annexed to the Final Act of June 10, 1958," 
was signed by 10 states'® and, within the period open for signature (until 
December 31, 1958), by thirteen more states.*’ 

The Conference further adopted a recommendation to the Economie 
and Social Council on other measures to increase the effectiveness of 
arbitration in the settlement of private law disputes, on the basis of the 
Secretariat's survey and analysis.’* This recommendation (printed in the 
Annex below),?® paragraph 16 of the Final Act, outlines as possible courses 
of action the ecllection and publication of information on existing arbitra- 

10U.N. Doe. E/CONF. 26/4 (30 pp.). 11 U.N. Doe. E/CONF. 26/2 (14 pp.). 

12 The United States was represented by a delegation consisting of W. T. M. Beale, 
Jr., Deputy Assistant Secretary of State for Economic Affairs, Chairman; Edmund F. 
Becker, Deputy Director, Office of Trade Promotion, Department of Commerce; John J. 
Czyzak, Office of Assistant Legal Adviser for Economie Affairs, Department of State: 
Seymour M. Finger, United States Mission to the United Nations; and Charles H. Sul 
livan, Trade Agreements and Treaties Division, Department of State. 

13 For a list of representatives and observers, see U.N. Doc. E/CONF.26/INF. 1/Rev. 
2, of June 2, 1958, and Add. 1, of June 4, 1958. 

14U.N. Does. E/CONF. 26/SR. 1 to 25; E/CONF. 26/L. 1 to 63. 

15 U.N. Doe. E/CONF. 26/9/Rev. 1, of June 10, 1958. 

16 Belgium, Costa Rica, El Salvador, Federal Republic of Germany, India, Israel, 
Jordan, Netherlands, Philippines and Poland. 

17 Argentina, Bulgaria, Byelorussian 8.8.R., Ceylon, Czechoslovakia, Ecuador, Finland, 
Luxembourg, Pakistan, Sweden, Switzerland, Ukrainian 8.S.R., and U.S.S.R. Subse- 
quently Israel ratified the convention, and Morocco and the United Arab Republic ae- 


ceded to it. It will therefore come into force on June 7, 1959 (Art. XII (1)). 
U.N. Doe. E/CONF. 26/6 (12 pp.). 
19 Adopted by 35 votes in favor, to none against, with one abstention (Belgium). 
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tion facilities; prospects for the improvement of such facilities; technical 
assistance in developing arbitration; regional study groups or working 
parties on the subject; assistance in establishing impartial machinery and 
the preparation of model laws on arbitration. 

The Conference considerably amended the text of the Draft Convention 
prepared by the Ad Hoc Committee. Most of the changes concerned ques- 
tions of private international law; for example, an addition to the definition 
of arbitral awards (Article 1) to include those made by permanent arbitra! 
bodies, and thus to take into account arbitration bodies in those countries 
with planned economies where awards are rendered by state arbitral 
tribunals.*° The Convention also applies to awards ‘‘not considered as 
domestic awards in the state where their recognition and enforcement are 
sought’’ (Article [(1)).** Article I] requires contracting states to recog- 
nize the validity of arbitration agreements in writing,** and the courts oi 
such states, when resorted to in matters which the parties had agreed to 
arbitrate, to refer the parties to arbitration when requested to do so by 
one of the parties. 

Enforcement shall be had in accordance with the procedural rules ot 
the forum under conditions and standards laid down in the Convention, 7.¢.. 
limitations on fees and charges have been added to prevent substantially 
more onerous conditions being imposed than prevail with respect to do- 
mestic awards, thus providing essentially national treatment in the matter 
of administrative conditions.** 

The most important feature of the new Convention appears to be that 
the party seeking enforcement in the country of the debtor need only 
produce the award itself (or a certified copy of it) and the agreement to 
arbitrate. The burden is now (in contrast to the Geneva Protocol of 1923 
on the losing party to prove that the award has not become ‘‘binding”’ « 
has been set aside or suspended.** 

20 The entire plenary session of May 28, 1958, was devoted to the debate on 
provision. It was rightly stated by the Italian representative that the crucial point was 
not ‘‘whether the body was permanent or specially appointed, but whether there was 
an element of compulsion in the submission.’’ U.N. Doc. E/CONF. 26/SR. 8, p. 3. 

21 It appears that Art. I(1) of the Convention, speaking of ‘‘ persons, whether physic 
or legal,’’ would also apply to corporate bodies under public law, and particularly to 
states in their capacity as entities having rights and duties under private law, as ex 
pressly stated by Austria (U.N. Doc. E/2822, Annex I B). In extensive deliberations 
on Art. I, this matter was, however, not further discussed at the Conference. 

22 Corresponding to the American concept (e.g., sec. 1449, New York Civil Practice 
Act) that arbitration agreements ‘‘in writing’’ need not be signed by the parties, but 
may be evidenced by ‘‘an exchange of letters or telegrams.’’ 

23 During the debate of May 29, 1958, the United States representative said that the 
principle of national treatment ‘‘deserved serious consideration in any situation in the 
arbitral process in which discrimination based on nationality was possible.’’ U.N. Doc 


E/CONF. 26/SR. 10, p. 3. 
24 See Andrew J. Bateson, ‘‘The 1958 Convention on Foreign Arbitral Awards,’’ Th 
Journal of Business Law (London) 1958, p. 393. 
On the other hand, the court may still find the award incompatible with the public 
policy of the forum (Art. V(2)). For a recent discussion of that issue (under Dutch 
law), see Nolzen, ‘‘Openbare Orde en Arbitrage,’’ Arbitrale Rechtspraak, No. +4 


(October, 1958), p. 289. 
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Among the questions which relate to issues of public international law, 
reciprocity was extensively discussed at the Conference. Article XIV, 
added at the final (24th) meeting of the Conference, states that a con- 
tracting state shall not be entitled to avail itself of the Convention against 
other contracting states, except to the extent that it is itself bound by 
the Convention. In other words, the rights of a contracting state are 
limited to the scope of its own obligation, as, for example, by reason of 
the federal-state clause.**> Article XI, the ‘‘federal and non-unitary State’’ 
clause, indeed makes allowance for countries having a federal system of 
government. The article requires a federal state to determine whether 
particular articles of the Convention come within the jurisdiction of the 
central or local authority. Only in the former case are the articles of the 
Convention fully binding, as for instance, in the Federal Republic of 
Germany,”* where the States (Laender) have no jurisdiction at all in arbi- 
tration matters. In other cases, with concurring and even somewhat over- 
lapping jurisdiction such as in the United States,** or in Canada* or 
Switzerland,*® where the federal power has no legislative authority on arbi- 
tral matters, the central government is only obligated to bring the articles 
of the Convention to the attention of the local authorities with a favorable 
recommendation (Article XI(1b)). The federal-state clause was ac- 
cepted against the votes of the ‘‘Iron Curtain’’ countries, which alleged 
that it ‘‘ placed federal States in a privileged position by permitting them 
to evade some of the obligations imposed by the Convention,’’ * a reason 
why the Commission on Human Rights had ‘‘rejected the federal clause 
when it prepared the drafts of international conventions on human 
rights.’’ 

With respect to reservations, the Final Act states in paragraph 14 that 
the Conference decided, without prejudice to other provisions of the 
Convention (Articles I(3), XI, aud XIV), that ‘‘no reservations shall 


23 A Yugoslav amendment to limit the Convention to awards made between persons 
‘subject to the jurisdiction of one of the Contracting States’’ (U.N. Doc. E/CONF. 
26/L. 12) was not adopted. As a result of this negative vote, the Yugoslav represent- 
ative felt compelled to abstain from the final vote on the Convention as a whole (U.N. 
Doc. E/CONF. 26/SR. 24, p. 11). See also Aleksandar Goldstajn, ‘‘Submission to 
Arbitration of Disputes with a Foreign Element,’’ 5 Jugoslovenska Revija za Meduna- 
rodno Pravo 118 (1958). 

26 See R. Bernhardt, Der Abschluss voelkerrechtlicher Vertraege im Bundesstaat. Eine 
Untersuchung zum deutschen und auslaendischen Bundesstaatsrecht (1957). 

27See John Czyzak and Charles H. Sullivan, ‘‘American Arbitration Law and the 
U.N. Convention,’’ 13 Arbitration Journal 197 (1958). 

28Cf. William Eaton, ‘‘Canadian Judicial Review and the Federal Distribution of 
Power,’? 7 A. J. Comp. Law 47, 57 (1958). 

*9See Robert V. Looper, ‘‘The Treaty Power in Switzerland,’’?’ 7 A. J. Comp. 
Law 178 (1958). The Chairman of the Swiss Delegation, Professor Pierre Jean 
Pointet, stated in a pamphlet, ‘‘La Convention de New-York sur ]’exécution des sentences 
arbitrales étrangéres’’ (Zurich, 1958), p. 22: ‘‘Etant donné que la procédure d’arbitrage 
reléve dans notre pays de la compétence des cantons, il était opportun, du point de vue 
politique, que la Confédération prenne préalablement contact avec ces derniers.’’ 

30 Statement of the Polish representative, U.N. Doc. E/CONF. 26/SR. 20, p. 5. 

1 Statement of the Czechoslovakian representative, ibid., p. 6. 
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be admissible to the Convention.’’ ** However, a reservation maintained 
in Article 1(3) established reciprocity inasmuch as the countries may 
apply the Convention only to awards rendered in the territory of another 
contracting state. Otherwise the country would have to apply the Con- 
vention to awards rendered in any foreign country, whether the latter was 
a contracting party or not. Thus, the concept of universality in Article 
I(1) has been considerably qualified by the option of reciprocity. 

The second reservation in Article 1(3) allows countries to enforce awards 
only in cases of controversies arising out of legal relations considered to 
be commercial under their national law.** Such a provision accommodates 
countries which provide for arbitration only in matters under their com- 
mercial code, e.g., Belgium, which has separate civil and commercial codes." 

Among the final clauses, those on the relationship between the new Con- 
vention and other arbitration treaties should be noted. Existing bilateral 
and multilateral treaties are covered by a saving clause (Article VII) of 
particular interest to the United States, in view of its recent treaties of 
friendship, commerce and navigation, which contain provisions for the 
mutual recognition of arbitration agreements and enforcement of awards 
rendered thereunder.* 

The so-called colonial clause of Article X makes allowance for countries 
wishing to extend the Convention to autonomous or semi-autonomous de- 
pendent areas, a clause adopted against the vote of the ‘‘Iron Curtain”’ 
countries, which considered it an ‘‘obsolete provision which took no ac- 
count of the movement of peoples towards independence.’’ *° 

The articles dealing with signature and accession, although in the form 
usually adopted in conventions concluded under United Nations auspices, 

82 This proposal received 24 votes in favor with only 2 against, and 6 abstentions, 
U.N. Doc. E/CONF. 26/SR. 23, p. 12. Argentina and Guatemala made the following 
reservations to Art. X, included in par. 15 of the Final Act (note 15 above): 

‘*Tf another Contracting Party extends the application of the Convention to terri- 
tories which fall within the sovereignty of the Argentine Republic, the rights of the 
Argentine Republic shall in no way be affected by that extension.’’ 

‘*The Delegation of Guatemala will vote in favour of Article X of the Convention 
on the express understanding that it cannot affect or detract from the rights of Guate 
mala over Belize (improperly called British Honduras), if the Power occupying that 
part of Guatemala’s national territory should at any time extend this Convention to 


that territory.’’ 

83 However, the phrase in Art. I(3) ‘‘legal relationships whether contractual or not’’ 
appears also to cover other disputes, such as damage claims which might come within 
the scope of the commercial code. 

84 The Turkish representative stated that ‘‘it was not correct to regard the com- 
mercial clause as a reservation. In addition to France and Belgium, it would benefit 
Turkey, in which commercial law was distinct from civil law.’?’ U.N. Doe. E/CONF 
26/SR. 23, p. 9. 

85 See Herman Walker, Jr., ‘‘Commercial Arbitration in United States Treaties,”’ 
11 Arbitration Journal 68 (1956); and ‘‘United States Treaty Policy on Commercial 
Arbitration 1946-1957,’’ in International Trade Arbitration, op. cit. note 2, at p. 49 

Also cf. ‘Table of Bilateral Conventions relating to the Enforcement of Arbitral 
Awards and the Organization of Commercial Arbitration Procedure,’’ prepared under 
the auspices of the United Nations Economic Commission for Europe (U.N. Publication 
1957. II. E/Mim. 18). 86 U.N. Doc. E/CONF. 26/SR. 20, p- 4: 
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permit signature or accession by any country to which an invitation has 
been addressed by the General Assembly of the United Nations (Articles 
VIII(1) and IX). This provision was unsuccessfully opposed by the 
United States ** for the reason that it would permit signature by unrecog- 
nized regimes. On the other hand, a Polish suggestion ** that would have 
opened the Convention directly to signature by ‘‘all states’’ was rejected, 
after lengthy speeches for and against the principle of universality.* 

The position of the United States, which participated actively in the 
deliberations of the Conference, though it did not sign the Convention, will 
be essentially pragmatic. It was expressed by the Delegation’s Chairman 


in his opening statement : 


the variations in arbitration concepts, law and practice among the 
countries represented here suggest strongly that flexibility of approach 
is desirable, and that the variety of problems presented may require 
indeed a variety of solutions. . . . In its study of arbitration law and 
practice in the United States and throughout the world, the United 
States has been particularly impressed by the value of the pragmatic 
approach. . . . The discussion of practical arbitration problems gives 
promise of the beginnings of important and useful work. The United 
States attaches importance to such an exchange of views as affording 
a basis for sound and enduring progress.*° 


To the United States, the bilateral treaty approach, in its new commercial 
treaties (note 35 above), appears preferable to the multilateral convention 
concept, all the more since it lacks a sufficient domestic legal basis in the 


arbitral statutes of the various States of the Union for an advanced inter- 
national convention.* 

On the other hand, the United States, in furtherance of its foreign 
economic policy, may well take an increased interest in implementing the 
recommendations for post-conference study of measures to increase the 
effectiveness of international commercial arbitration (note 19 above), 
through participation in organs of the United Nations and other appropri- 
ate bodies. Thus, the United States has participated in deliberations on 
commercial arbitration by the Economic Commission for Asia and the 
Far East,*? and the Ad Hoc Working Group on Arbitration of the Com- 
mittee on the Development of Trade, Economic Commission for Europe. 
The latter prepared a Handbook of National and International Institutions 
Active in the Field of International Commercial Arbitration ** which also 


87 U.N. Doe. E/CONF. 26/SR. 19, p. 3. 88 Ibid., p. 4. 

89 Tbid., p. 9. 

*0U. 8. Mission to the United Nations, Press Release No. 2930, May 21, 1958. 

41 See note 27 above. Signature by the United States is also considered unlikely by 
the Chairman of the West German Delegation, Professor A. Buelow, ‘‘in view of the 
controversies relating to the treaty-making power of the Federal government.’’ Aussen- 
wirtschaftsdienst, 1958, p. 146. 

42 Cf. Commercial Arbitration Facilities, Report of the Executive Secretary, Economic 
Commission for Asia and the Far East, Committee on Industry and Trade, Sub-Commit- 
tee on Trade, Doc. E/CN. 11/I & T/Sub. 4/5, of Oct. 18, 1954 (40 pp.). Cf. also Does. 
E/CN. 11/Trade/L. 19 of Dec. 31, 1958, and L. 21 of Jan. 22, 1959. 

‘8 Final version (5 vols., 621 pp.), Trade W[orking] P[arty] 1/15, Rev. 1, Dee. 3, 1958. 
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covers institutions in the United States active in the field of commercial 
arbitration. 

Undoubtedly, the acceptance of the new Convention by as many states 
as possible will facilitate the task of private commercial arbitration by 
providing fair and speedy settlement of trade controversies. That this is 
true is evidenced by the fact that provisions of the Convention, having 
been considered by the United Nations Conference, have already received a 
measure of acceptance by expert representatives of different legal systems 
Implementation of various means of increasing the effectiveness of inter- 
national commercial arbitration will give further new impetus to the 


effective settlement of foreign trade controversies. 
MARTIN DOMKE 


ANNEX 


CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF 
FOREIGN ARBITRAL AWARDS 


Adopted by the United Nations Conference on International Commercial 
Arbitration, June 10, 1958 


ARTICLE 


1. This Convention shall apply to the recognition and enforcement of 
arbitral awards made in the territory of a state other than the state where 
the recognition and enforcement of such awards are sought, and arising out 
of differences between persons, whether physical or legal. It shall also 
apply to arbitral awards not considered as domestic awards in the state 
where their recognition and enforcement are sought. 

2. The term ‘‘arbitral awards’’ shall include not only awards made by 
arbitrators appointed for each case but also those made by permanent 
arbitral bodies to which the parties have submitted. 

3. When signing, ratifying or acceding to this Convention, or notifying 
extension under Article X hereof, any state may on the basis of reciprocity 
declare that it will apply the Convention to the recognition and enforce- 
ment of awards made only in the territory of another Contracting State. 
It may also declare that it will apply the Convention only to differences 
arising out of legal relationships, whether contractual or not, which are 
considered as commercial under the national law of the state making such 
declaration. 

ArTIcLe II 

1. Each Contracting State shall recognize an agreement in writing under 
which the parties undertake to submit to arbitration all or any differences 
which have arisen or which may arise between them in respect of a defined 
legal relationship, whether contractual or not, concerning a subject matter 


capable of settlement by arbitration. 
2. The term ‘‘agreement in writing’’ shall include an arbitral clause in 


a contract or an arbitration agreement, signed by the parties or contained 
in an exchange of letters or telegrams. 
1U.N. Doe. E/CONF. 26/8/Rev. 1. 
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3. The court of a Contracting State, when seized of an action in a matter 
in respect of which the parties have made an agreement within the meaning 
of this article, shall, at the request of one of the parties, refer the partics to 
arbitration, unless it finds that the said agreement is null and void, inop- 
erative or incapable of being performed. 


ARTICLE III 


Each Contracting State shall recognize arbitral awards as binding and 
enforce them in accordance with the rules of procedure of the territory 
where the award is relied upon, under the conditions laid down in the 
following articles. There shall not be imposed substantially more onerous 
conditions or higher fees or charges on the recognition or enforcement of 
arbitral awards to which this Convention applies than are imposed on the 
recognition or enforcement of domestic arbitral awards. 


ARTICLE LV 


1. To obtain the recognition and enforcement mentioned in the preced- 
ing article, the party applying for recognition and enforcement shall, at 
the time of the application, supply: 


(a) the duly authenticated original award or a duly certified copy 
thereof ; 

(b) the original agreement referred to in Article II or a duly certified 
copy thereof. 


2. If the said award or agreement is not made in an official language of 
the country in which the award is relied upon, the party applying for 
recognition and enforcement of the award shall produce a translation of 
these documents into such language. The translation shall be certified by 


an official or sworn translator or by a diplomatic or consular agent. 


ARTICLE V 


1. Recognition and enforcement of ithe award may be refused, at the 
request of the party against whom it is invoked, only if that party fur- 
nishes to the competent authority where the recognition and enforcement 
is sought, proof that: 


(a) the parties to the agreement referred to in Article II were, under 
the law applicable to them, under some incapacity or the said agree- 
ment is not valid under the law to which the parties have subjected 
it or, failing any indication thereon, under the law of the country 
where the award was made; or 

(b) the party against whom the award is invoked was not given 
proper notice of the appointment of the arbitrator or of the arbitra- 
tion proceedings or was otherwise unable to present his case; or 

(ec) the award deals with a difference not contemplated by or not 
falling within the terms of the submission to arbitration, or it contains 
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decisions on matters beyond the scope of the submission to arbitration, 
provided that, if the decisions on matters submitted to arbitration 
ean be separated from those not so submitted, that part of the award 
which contains decisions on matters submitted to arbitration may be 
recognized and enforced; or 

(d) the composition of the arbitral authority or the arbitral pro- 
cedure was not in accordance with the agreement of the parties, or, 
failing such agreement, was not in accordance with the law of the 
country where the arbitration took place; or 

(e) the award has not yet become binding on the parties, or has been 
set aside or suspended by a competent authority of the country in 
which, or under the law of which, that award was made. 


2. Recognition and enforcement of an arbitral award may also be re- 
fused if the competent authority in the country where recognition and 
enforcement is sought finds that: 

(a) the subject matter of the difference is not capable of settlement by 
arbitration under the law of that country; or 

(b) the recognition or enforcement of the award would be contrary 
to the public policy of that country. 


ARTICLE VI 


If an application for the setting aside or suspension of the award has 


been made to a competent authority referred to in Article V (1) (e), the 
authority before which the award is sought to be relied upon may, if it con- 
siders it proper, adjourn the decision on the enforcement of the award 
and may also, on the application of the party claiming enforcement of 
the award, order the other party to give suitable security. 


ARTICLE VII 


1. The provisions of the present Convention shall not affect the validity 
of multilateral or bilateral agreements concerning the recognition and en- 
forcement of arbitral awards entered into by the Contracting States nor 
deprive any interested party of any right he may have to avail himself 
of an arbitral award in the manner and to the extent allowed by the law 
or the treaties of the country where such award is sought to be relied upon. 

2. The Geneva Protocol on Arbitration Clauses of 1923 and the Geneva 
Convention on the Execution of Foreign Arbitral Awards of 1927 shall 
cease to have effect between Contracting States on their becoming bound 
and to the extent that they become bound, by this Convention. 


ArTICLE VIII 


1. This Convention shall be open until 31 December 1958 for signature 
on behalf of any Member of the United Nations and also on behalf of any 
other state which is or hereafter becomes a member of any specialized 
agency of the United Nations, or which is or hereafter becomes a party t0 
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the Statute of the International Court of Justice, or any other state to 
which an invitation has been addressed by the General Assembly of the 
United Nations. 

2. This Convention shall be ratified and the instrument of ratification 
shall be deposited with the Secretary-General of the United Nations. 


ARTICLE IX 


1. This Convention shall be open for accession to all states referred to in 
Article VIII. 

2. Accession shall be effected by the deposit of an instrument of ac- 
cession with the Secretary-General of the United Nations. 


ARTICLE X 


1. Any state may, at the time of signature, ratification or accession, 
declare that this Convention shall extend to all or any of the territories for 
the international relations of which it is responsible. Such a declaration 
shall take effect when the Convention enters into foree for the state con- 
cerned. 

2. At any time thereafter any such extension shall be made by notifica- 
tion addressed to the Secretary-General of the United Nations and shall 
take effect as from the ninetieth day after the day of receipt by the Secre- 
tary-General of the United Nations of this notification, or as from the date 
of entry into force of the Convention for the state concerned, whichever 
is the later. 

3. With respect to those territories to which this Convention is not ex- 
tended at the time of signature, ratification or accession, each state con- 
cerned shall consider the possibility of taking the necessary steps in order 
to extend the application of this Convention to such territories, subject, 
where necessary for constitutional reasons, to the consent of the govern- 
ments of such territories. 


ARTICLE XI 


In the case of a federal or non-unitary state, the following provisions 
shall apply: 

(a) With respect to those articles of this Convention that come within 
the legislative jurisdiction of the federal authority, the obligations of the 
federal government shall to this extent be the same as those of Con- 
tracting States which are not federal states; 

(b) With respect to those articles of this Convention that come within 
the legislative jurisdiction of constituent states or provinces which are not, 
under the constitutional system of the federation, bound to take legislative 
action, the federal government shall bring such articles with a favourable 
recommendation to the notice of the appropriate authorities of constituent 
states or provinces at the earliest possible moment; 

(c) A federal state party to this Convention shall, at the request of any 
other Contracting State transmitted through the Secretary-General of the 
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United Nations, supply a statement of the law and practice of the federa- 
tion and its constituent units in regard to any particular provision of this 
Convention, showing the extent to which effect has been given to that pro- 
vision by legislative or other action. 


ARTICLE XII 


1. This Convention shall come into force on the ninetieth day following 
the date of deposit of the third instrument of ratification or accession. 

2. For each state ratifying or acceding to this Convention after the 
deposit of the third instrument of ratification or accession, this Convention 
shall enter into force on the ninetieth day after deposit by such state of its 
instrument of ratification or accession. 


ARTICLE XIII 


1. Any Contracting State may denounce this Convention by a written 
notification to the Secretary-General of the United Nations. Denunciation 
shall take effect one year after the date of receipt of the notification by the 
Secretary-General. 

2. Any state which has made a declaration or notification under Article 
X may, at any time thereafter, by notification to the Secretary-General of 
the United Nations, declare that this Convention shall cease to extend to 
the territory concerned one year after the date of the receipt of the notifica- 
tion by the Secretary-General. 

3. This Convention shall continue to be applicable to arbitral awards 
in respect of which recognition or enforcement proceedings have been 
instituted before the denunciation takes effect. 


ARTICLE XIV 


A Contracting State shall not be entitled to avail itself of the present 
Convention against other Contracting States except to the extent that it is 
itself bound to apply the Convention. 


ARTICLE XV 


The Secretary-General of the United Nations shall notify the states 
contemplated in Article VIII of the following: 

(a) Signature and ratifications in accordance with Article VIII; 
(b) Aecessions in accordance with Article IX; 
(ec) Declarations and notifications under Articles I, X and XI; 
(d) The date upon which this Convention enters into force in accord- 
ance with Article XII; 
(e) Denunciations and notifications in accordance with Article XII! 


ARTICLE XVI 


1. This Convention, of which the Chinese, English, French, Russian and 
Spanish texts shall be equally authentic, shall be deposited in the archives 
of the United Nations. 
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2. The Seeretary-General of the United Nations shall transmit a certified 
eopy of this Convention to the states contemplated in Article VIII. 


RESOLUTION OF THE UNITED NATIONS CONFERENCE ON 
INTERNATIONAL COMMERCIAL ARBITRATION 


June 10, 1958 


The Conference, believing that, in addition to the convention on the 
recognition and enforcement of foreign arbitral awards just concluded, 
which would contribute to increasing the effectiveness of arbitration in the 
settlement of private law disputes, additional measures should be taken in 
this field, 

Having considcred the able survey and analysis of possible measures for 
increasing the effectiveness of arbitration in the settlement of private law 
disputes prepared by the Secretary-General, document E/CONF.26/6, 

Having given particular attention to the suggestions made therein for 
possible ways in which interested governmental and other organizations 
may make practical contributions to the more effective use of arbitration, 

Expresses the following views with respect to the principal matters 
dealt with in the note of the Secretary-General : 

1. It considers that wider diffusion of information on arbitration laws, 
practices and facilities contributes materially to progress in commercial 
arbitration; recognizes that work has already been done in this field by 
interested organizations, and expresses the wish that such organizations, 
so far as they have not concluded them, continue their activities in this 
regard, with particular attention to co-ordinating their respective efforts; 

2. It recognizes the desirability of encouraging where necessary the es- 
tablishment of new arbitration facilities and the improvement of existing 
facilities, particularly in some geographic regions and branches of trade; 
and believes that useful work may be done in this field by appropriate 
governmental and other organizations, which may be active in arbitration 
matters, due regard being given to the need to avoid duplication of effort 
and to concentrate upon those measures of greatest practical benefit to the 
regions and branches of trade concerned; 

3. It recognizes the value of technical assistance in the development of 
effective arbitral legislation and institutions; and suggests that interested 
governments and other organizations endeavour to furnish such assistance, 
within the means available, to those seeking it; 

4. It recognizes that regional study groups, seminars or working parties 
may in appropriate circumstances have productive results; believes that 
consideration should be given to the advisability of the convening of such 
meetings by the appropriate regional commissions of the United Nations 
and other bodies, but regards it as important that any such action be 
taken with careful regard to avoiding duplication and assuring economy of 
effort and of resources; 

d. It considers that greater uniformity of national laws on arbitration 
would further the effectiveness of arbitration in the settlement of private 
law disputes, notes the work already done in this field by various existing 
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organizations, and suggests that by way of supplementing the efforts of 
these bodies appropriate attention be given to defining suitable subject 
matter for model arbitration statutes and other appropriate measures for 
encouraging the development of such legislation. 

Expresses the wish that the United Nations, through its appropriate 
organs, take such steps as it deems feasible to encourage further study of 
measures for increasing the effectiveness of arbitration in the settlement of 
private law disputes through the facilities of existing regional bodies and 
non-governmental organizations and through such other institutions as 
may be established in the future. 

Suggests that any such steps be taken in a manner that will assure 
proper co-ordination of effort, avoidance of duplication and due observance 
of budgetary considerations. 

Requests that the Secretary-General submit this resolution to the ap- 
propriate organs of the United Nations. 


THE 47TH CONFERENCE OF THE INTER-PARLIAMENTARY UNION 


[t was more or less of an experiment for the Inter-Parliamentary Union 
to hold a conference in Latin America. Only four Latin American states 
were members, Argentina, Brazil, Haiti and Peru; but, on the other hand, 
that could be a reason for selecting Rio de Janeiro as the seat of the 
Conference, held from July 24 to August 1, 1958; and, as a matter of 
fact, three additional Latin American states, Chile, Panama and Paraguay, 
participated in the meeting, and were admitted as members. Canada and 
Uruguay sent observers, looking to membership later. In all, forty-five 
National Groups were officially represented out of a total membership of 
fifty-seven. Not all of the delegations, however, could be said to represent 
democratically elected parliaments, Czechoslovakia, Hungary, Poland and 
Rumania, among others, being present. The United States Delegation in- 
eluded four Senators and seven Representatives, Hon. Henry O. Talle act- 
ing as Chairman in place of Hon. Daniel A. Reed, President of the Group, 
who was unable to attend. Former Senator Homer Ferguson attended as 
honorary member of the Union. 

Following its traditional procedure, the Conference promptly began its 
debate on the Secretary General’s Report, which provides an opportunity 
for the members, within strict time limits, to expound the national policies 
of their countries and to raise the particular issues affecting their parlia- 
ments and peoples. Here the emphasis was upon world peace and the 
urgent need to find a solution for the existing tense international situa- 
tion. In response to the appeals of numerous delegates, the Conference 
adopted as its first resolution an urgent call upon the parliaments of all 
countries to take the necessary measures to bring about an early convoca- 
tion of a ‘‘summit conference’’ of representatives of states ‘‘to discuss the 
most urgent international problems in the interest of easing international 


tension.’’ 
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The Economic and Financial Committee then presented its report on 
the investment of foreign capital in undeveloped countries, the discussion 
ranging over the whole field of governmental and international investment 
in contrast with the investment of private capital and the necessity of 
greater security for the private investor. A significant feature of the 
resolution taken on the subject was the proposal to adopt an international 
investments code and to create a guarantee fund, with recourse on the part 
of the private investor to an international court of justice. 

The Committee on the Reduction of Armaments had before it two draft 
resolutions, one concerned with the Problem of Atomic Weapons and 
Nuclear Tests and the other with the Possibility of Establishing an Inter- 
national Police Force. There was general agreement on the first resolu- 
tion, although regret was expressed that the appeal could not have been 
made in more positive terms; and the second also was adopted, favoring 
the establishment of such a foree under the aegis of the United Nations, 
the two United States speakers advocating the strengthening of the present 
United Nations police force, and the delegate of the Soviet Union speaking 
against it, but failing to get majority support. The delegate of Iran 
spoke categorically in favor of the resolution. 

Two significant draft resolutions were submitted by the Committee on 
Intellectual Relations and the Committee on Juridical Questions, the 
former calling for wider international co-operation in cultural and scien- 
tifie matters, and the latter appealing for a free exchange of news, informa- 
tion and publications between libraries and cultural associatiuns of the 
respective countries, and urging the members of the Union to adopt in their 
respective parliaments ‘‘the necessary measures to make means of com- 
munication accessible to all branches of opinion in such a way that informa- 
tion does not become a privilege or a way of controlling public opinion.’’ 

A final resolution came from the Committee on Non-Self-Governing 
Territories and Ethnical Questions, proclaiming the belief in the progres- 
sive development of democratic institutions in non-self-governing terri- 
tories; proposing ‘‘rejection of all forms of colonial rule and subjection 
exercised by force upon the independence and freedom of another country,’’ 
and solidarity with all colonized countries which ‘‘still fight for their 
autonomy’’; but modifying these far-reaching policies by insistence that 
self-zovernment must not be ‘‘detrimental to human rights and the insti- 
tutional forms of coexistence.”’ 

A special feature of the meeting was the plenary session at which the 
Secretary General of the Organization of American States addressed the 
delegates, pointing out the fact that the Inter-Parliamentary Union was 
founded in the same year, 1889, in which the first International Conference 
of American States met in Washington. Both organizations had the same 
general objectives, although pursuing them in different ways, the Inter- 
Parliamentary Union seeking to bring the force of public opinion against 
war, and the Union of American Republics seeking to create a sense of 
solidarity which would prevent recourse to hostilities by means of co- 
operative economic relations. There was, however, a striking similarity 
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in the procedure of arbitration proposed by the Inter-Parliamentary Union 
and the Plan of Arbitration adopted at the Conference at Washington. 
The Secretary General then went on to describe the development of the 
inter-American system and its progress from the promotion of commercial 
relations to its present procedure of consultation and its principles of 
inter-American regional security, accompanied by far-reaching measures 
of economic, social and cultural co-operation. 

The record of the Inter-Parliamentary Union in the cause of democracy 
and peace is outstanding and its successive annual meetings, brief as they 
are, offer an interesting contrast to the General Assemblies of the United 
Nations. The Union holds to its criginal purpose of providing a means 
of exchange of information between the members of national legislative 
bodies. It does not take sides in conflicts of a political nature between 
nations; it merely calls attention to fundamental principles of international 
conduct upon which peaceful relations depend. It maintains the demo- 
cratic ideals of its founders; it is a unique meeting place where legislators 
of all shades of opinion can speak in their individual capacities without 
instructions from their governments or from the particular political party 
they may happen to represent. 

But as the times are changing and new issues are arising to make con- 
certed action on the part of the governments more imperative, the question 
has been put whether parliaments should not play a more active réle in 
the decisions of foreign policy. This point is raised in an illuminating 
foreword in the current Bulletin of the Union in which the Secretary Gen- 
eral of the Union, M. André de Blonay, urges that the Union make its voice 
heard against the use of force or the threat of force in international rela- 
tions and in favor of the acceptance by all nations of common juridical 
principles. Emphasis is also put by the Secretary General upon what can 
be done by parliamentarians meeting in their individual capacities and in 
an atmosphere of complete freedom. This ‘‘free atmosphere”’ of the Inter- 
Parliamentary Conference may be said to be the essential condition of its 
effectiveness and the justification of its activities in the field of interna- 
tional relations otherwise reserved to the foreign offices of governments. 


C. G. Fenwick 


INTERNATIONAL ASPECT OF THE RECENT YUGOSLAV NATIONALIZATION LAW 


On December 26, 1958, the Yugoslav National Assembly adopted ‘‘The 
Law on Nationalization of Buildings for Rent and Building Lots.’’’ 
The main purpose of this law, as explained by responsible Yugoslav of- 


1 Official Gazette of the FPR of Yugoslavia, No. 52, Dec. 31, 1958. This law is 
similar to nationalization laws on buildings for rent and building lots which were 
enacted in other Communist-controlled states after World War II. Cf. for Albania, 
Decree No. 1835 and Edict No. 836 of March 22, 1954; for Bulgaria, Decree No. 
630/1948, Official Gazette, No. 87 of April 15, 1948; for Communist China, Decree on 
Requisition of Houses and Building Lots of Dee. 1, 1950; for Hungary, Law No. 4 of 
Feb. 17, 1952, Official Gazette, No. 18/1952; for Rumania, Decree No. 92/1950, Official 
Gazette of April 20, 1950. 
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ficials, is to ‘‘eliminate the last traces of the capitalist economy in the 
country,’’ and thus to further integrate the Yugoslav socio-economic and 
legal systems into the present Socialist order of the state.2 The law 
nationalizes all buildings with more than two apartments (in certain cases 
those buildings having more than three small one-room apartments), and 
all the building lots in urban communities. It became effective imme- 
diately, «.e., on the day of its passage, but its application in practice 
was left to special Nationalization Commissions to be formed within the 
respective Yugoslav administrative agencies.* 

From the point of view of internal legal relations this law changed 
little, if anything, in respect to the actual rights of the owners of national- 
ized real estate as these rights had existed at the moment of the enactment 
of the law. The Yugoslav Government, on December 26, 1953, had issued 
its Decree on Management of Housing,‘ pursuant to which so-called House 
Councils were created in all the buildings having more than two apart- 
ments. These House Councils were put in charge of the administration 
of each building, its repairs and rent collection, under the supervision of 
the local People’s Committee. Under this decree, the owner was entitled 
to use his apartment free of rent, if he lived in the house, but was obliged 
to contribute proportionally to the general maintenance expenses. If 
there was a balance left from the rent, the owner was entitled to receive 
up to ten percent of the gross rent income. He remained, however, the 
owner of record and, at least in theory, was permitted to dispose of his 
real property as he saw fit within the existing legal provisions. The new 
Law on Nationalization of Buildings abrogates private ownership as regis- 
tered in the land records and in principle gives to the former owners as 
compensation ten percent of the gross annual rent income during a period 
of fifty years. This compensation can be capitalized, paid in various in- 
stallments, or computed for a period shorter than fifty years, at the dis- 
cretion of the Nationalization Commission.’ In essence, the former house 
owners are bound to receive in the near future proportionally the same 
amount which they have been receiving during the last five years. ‘The 
position of the building lot owners is more disadvantageous under the 
new law. Although they are deprived of their ownership immediately, 
they will be compensated in the same manner as the house owners, but 
only from the time when their lots are actually taken into possession by 
the community and used for building or other purposes.° 

Since the new law nationalizes the real property of Yugoslav citizens 

2See ‘*Novi Odnosi’’ (New Relations), an article written by the Yugoslav legal 
expert, L. Gerskovic, in ‘‘ Vjesnik,’’ No. 4370, Zagreb, Dec. 28, 1958. 

3 Arts. 12 ff. and 54 ff. of the Law, Off. Gaz., cited above, pp. 1222 and 1225 ff. 

Decree No. 432, Official Gazette, No. 52 of Dec. 26, 1953. Similar legal provisions 
about the management of housing still exist in Czechoslovakia and Poland, where the 
buildings for rent and building lots have not yet been generally nationalized. Cf. for 
Czechoslovakia, Law on House Management, No. 67/1956, Official Gazette of Dee. 27, 
1956; for Poland, Law on the Public Management of Premises of Dec. 21, 1945, as 
amended by Decrees No. 343/1950, No. 75/1951 and No. 55/1955. 

5 Arts. 42 ff. of the Law, Off. Gaz., cited above, p. 1224. 
6 Ibid., Arts. 38 and 47. 
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and foreigners alike, two questions arise from the point of view of inter- 
national law: (a) Does this nationalization law violate any of the inter- 
national agreements concluded between Yugoslavia and other countries, 
in particular, the agreements concluded between Yugoslavia and the 
United States? (b) Do the provisions of this law meet the generally 
accepted standards of nationalization, as interpreted by international 
law, and if not, what remedies are available to the foreign owners of 
nationalized property to request and to receive adequate compensation ? 
Answering the first question, it should be said at the outset that this 
nationalization law does not violate any of the international agreements 
concluded between the new Yugoslavia or recognized by her after World 
War II. In none of her international agreements has Yugoslavia assumed 
the obligation not to nationalize or expropriate the property of aliens or 
to take such property only under specific procedure or provisions.’ With 
the United States Yugoslavia has concluded two relevant agreements: the 
Convention on Commerce and Navigation of October 14, 1881, with what 
was then Serbia,® and the Agreement regarding Certain Pecuniary Claims 
of July 19, 1948.° The Convention of 1881, Article 2, recognizes equal 
rights of the citizens of one country to own, hold and dispose of personal 
and real property in the other country. But unlike similar agreements con- 
cluded between the United States and some other countries after World 
War II, this convention does not mention what standard and procedure 
are to be applied in cases of expropriation or other taking of foreign 
property. This is understandable, since at that time nationalization as a 
general economic and political measure was unknown, while individual ex- 
propriations were adequately covered by the local laws, which assured 
full protection to the foreign owners in receiving fair compensation for 
their property... The Agreement of July 19, 1948, was signed primarily 
to provide compensation to American owners of property in Yugoslavia 
whose assets had already been nationalized or otherwise taken under 
previous nationalization laws, but it also fails to provide the procedure to be 
adopted in any future nationalization of American property in Yugoslavia. 
Moreover, the Agreement (Article 5) says only that: 
The Government of Yugoslavia agrees to accord to nationals of the 
United States lawfully continuing to hold, or hereafter acquiring assets 


7 Cf. Yugoslav-American Agreement of July 19, 1948, 62 Stat. 2658, or Swiss-Yugoslav 
Agreement of Sept. 28, 1948, Yugoslav Official Gazette, No. 16 of 1949. 

82 Malloy, Treaties 1613. This convention was recognized as valid after World 
War I by Yugoslavia. 9 Note 7 above. 

10 Cf. the Treaty of Friendship, Commerce and Navigation between the United States 
and The Netherlands, of March 27, 1956, or the Treaty of Friendship, Commerce and 
Navigation between the United States and the Republic of Korea of Nov. 28, 1956, 
U. 8. Treaties and Other International Agreements, Vol. VIII, pp. 2043 and 2219. 
Both treaties in their articles VI(4) provide as follows: ‘‘Property of nationals and 
companies of either Party shall not be taken within the territories of the other Party 
except for a public interest (purpose) nor shall it be taken without the prompt payment 
of just compensation. Such compensation shall be in an effectively realizable form and 
shall represent the equivalent of the property taken; and adequate provision shall have 
been made at or prior to the time of taking for the determination and payment thereof.’ , 

11 Art. 217 of the Serbian Civil Code of 1844, and Art. 365 of the Austrian Civil 
Code of 1852. 
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in Yugoslavia, the rights and privileges of using and administering such 
assets and the income therefrom within the framework of the controls 
and regulations of the Government of Yuz s!avia on conditions not less 
favorable than the rights and privileges acvorded to nationals of Yugo- 
slavia or any other country, in accordance with the Convention of Com- 
merce and Navigation between the United States of America and the 
Prince of Serbia, signed at Belgrade, October 2-14, 1881.*? 
Since the nationalization law of December 26, 1958, treats aliens and 
Yugoslavs alike, it is evident that American assets in Yugoslavia were 
nationalized ‘‘on conditions not less favorable than the rights and privi- 
leges accorded to nationals of Yugoslavia.’’ Hence it is safe to conclude 
that none of the relevant Yugoslav-American agreements were directly 
violated by the recent Yugoslav law. 

The picture is entirely different, however, if this new nationalizaton law 
is examined from the point of view of general principles concerning the 
standards of nationalization in international law as accepted by the United 
States. 

It is generally agreed that a sovereign government has the right to 
nationalize or expropriate private property of foreigners for public pur- 
poses, provided the owners thereof receive adequate, effective and prompt 
compensation.’* In the present Yugoslav nationalization law this is not 
the case. The ten percent of annual gross rent income of a building, 
which is provided as total compensation, is computed on the basis of the 
present rent which, due to strict rent control, is only slightly higher than 
the prewar rent, while, on the other hand the dinar currency has de- 
valuated in the same period to approximately one twentieth of its prewar 
value. In practice this means that for a house appraised at $10,000.00 
in 1938 the owner may receive approximately $100.00 during a period of 
fifty years. Clearly, this makes the compensation not only inadequate and 
ineffective but also not prompt. 

It appears that the Yugoslav Government was fully aware of the inade- 
quacy of compensation as established by international legal standards 
and has therefore envisaged the possibility of a special procedure to be 
adopted for the payment of compensation to foreign nationals. Article 
77 of the new nationalization law provides: 


The Federal Executive Council is authorized to enact special pro- 
visions concerning the mode of payment of compensation for na- 
tionalized real property of foreign citizens in accordance with inter- 
national agreements and principles of reciprocity.’ 


1262 Stat. at 2660. 

18 See 8. Friedman, Expropriation in International Law 204-219 (1953); B. Cheng, 
General Principles of Law as Applied by International Courts and Tribunals 5-50 
(1953); I. Seidl-Hohenveldern, Internationales Konfiskations- und Enteignungsrecht 
(1951); W. L. Gould, An Introduction to International Law 456-469 (1957); N. R. 
Doman, ‘‘ Postwar Nationalization of Foreign Property in Europe,’’ 48 Col. Law Rev. 
1125 (1948). For the U. 8S. attitude on payment of compensation, see C. C. Hyde, 
“Compensation for Expropriation,’’ 33 A.J.I.L. 108 (1939), and note 10 above. For 
Yugoslav theory, see M. Bartos and B. D. Nikolajevic, Legal Status of Foreigners, Con- 
temporary Practice in Present International Trends and Practice Applied in FPR of 
Yugoslavia 186 (Belgrade, 1951). 
14 Off. Gaz., cited above, p. 1227. 


432 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


This provision clearly indicates that the Yugoslav Government has left 
the door open for any future negotiations on the problems raised by the 
nationalization of foreign property, provided, of course, that such nego- 
tiations are requested by the state whose nationals have suffered losses 
by this nationalization. Further, it is probable that any settlement fol- 
lowing such negotiations would result in better conditions for payment of 
compensation than those applied to Yugoslav citizens, and therefore it 
should be expected that one or more states whose citizens have been 
affected by this nationalization law would request the opening of such 
negotiations. Yet, in view of the fact that Yugoslavia has already settled 
a great number of claims for nationalization of property of foreign citi- 
zens carried out before enactment of this new law, it is safe to anticipate 
that these new claims will relate in many instances to the property of 
individuals who became foreign nationals only after the initial nationaliza- 
tion of foreign assets was completed. The new claimants, as a rule, will 
be individuals with dual nationality who, though rightfully regarded as 
citizens of the espousing state, are, from the point of view of the Yugoslav 
law on citizenship, still considered Yugoslav nationals.'® Undoubtedly, 
it is because of this conflicting view on nationality that difficulties may 
arise in any future negotiations. On the other hand, in many instances, 
especially in cases involving the nationality of former Yugoslav Jews or 
members of ethnic minority groups, the Yugoslav Government, prior to the 
new nationalization law, had issued individual releases from Yugoslav na- 
tionality and in these decrees had implicitly recognized the acquisition 
by the individuals concerned of the new citizenship of the country of their 
actual residence.** It is difficult to see what objections, if any, could be 
raised by the Yugoslav Government in such cases against otherwise valid 
claims. 

It is too early to predict future developments concerning the mode of 
payment for the nationalized foreign assets in Yugoslavia pursuant to this 
new nationalization law. At any rate, the future will demonstrate whether 
Article 77 of the new Yugoslav Nationalization Law will have some con- 
erete effects or will remain a dead letter without any practical significance. 

BRANKO M. PESELJ 


INTERNATIONAL RULES OF JUDICIAL PROCEDURE 


On September 2, 1958, Public Law 85-906 of the 85th Congress (H.R. 
4642) was approved, whereby there was established a Commission on 
International Rules of Judicial Procedure, charged with the duty of in- 
vestigating and studying existing practices of judicial assistance and 0- 
operation between the United States and foreign countries with a view 
to improving such practices. With the specific purpose of making more 

15 Cf. Yugoslay Law on Citizenship, of Aug. 28, 1945, Arts. 3-6. See also Rode, 
‘<Dual Nationals and the Doctrine of Dominant Nationality,’’ 53 A.J.I.L. 139 (1959). 

16 Cf. Yugoslav Law on Citizenship, Art. 22, and the decrees issued by the Yugoslav 


Federal Secretariat for Home Affairs on the basis of this article. See, for instance, 
Decree No. IV/2 11.261/56, of June 6, 1956, in the matter of Mrs. Draga Radan. 
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readily ascertainable, efficient and expeditious the necessary procedures 
in the conduct of litigation in State and Federal courts and in quasi- 
judicial agencies, involving the performance of acts in foreign countries, 
such as service of judicial documents, obtaining of evidence, proof of 
foreign law, and other activities referred to in general terms as ‘‘ judicial 
assistance,’’ the Commission is empowered to (1) draft international agree- 
ments on the subject for the assistance of the Secretary of State in nego- 
tiating such agreements; (2) draft and recommend to the President any 
necessary legislation; (3) recommend to the President such other action 
as may appear advisable to improve and codify international practice in 
civil, criminal and administrative proceedings; and (4) perform such 
other related duties as the President may assign. 

Under the provisions of the law, the Commission is to consist of nine 
members: five public members appointed by the President, two members 
appointed by the Secretary of State and two by the Attorney General 
of the United States. Of the President’s five appointees, two shall be 
officials of State government. The other four members of the Commission 
will represent the Departments of State and Justice, respectively. The 
Chairman of the Commission is to be elected by the Commission from 
among its members. The Commission shall also appoint a Director, who 
will serve as the reporter of the Commission and will supervise the prepara- 
tion of reports and the activities of the personnel. 

The Commission is authorized to request from any department, agency, 
or independent instrumentality of the Government any information it 
considers necessary to carry out its assigned functions, and is to submit 
annual reports to the President for transmittal to the Congress. It is to 
submit its final report and terminate its affairs before December 31, 1959. 
It is understood that the Commission is taking steps to ask the Congress 
for an extension of its life for an additional two years. 

The law also establishes a fifteen-member Advisory Committee on Inter- 
national Rules of Judicial Procedure, to be appointed by the Commission 
and to advise and consult with the Commission. The members of the 
Advisory Committee are to be chosen from among lawyers, judges of 
Federal and State courts and other persons competent to advise the Com- 
mission on the matters under study. 

Both the Commission and Advisory Committee are attached to the De- 
partment of Justice for administrative purposes. The members of the Com- 
mission on International Rules of Judicial Procedure are: the Honorable 
Herbert Brownell, Jr., former U. S. Attorney General, Chairman; the 
Honorable Henry F. Holland, former Assistant Secretary of State; the 
Honorable Charles S. Rhyne, former President of the American Bar 
Association ; the Honorable Phil S. Gibson, Chief Justice of the Supreme 
Court of California; the Honorable Charles D. Breitel, Judge of the Ap- 
pellate Division, New York Supreme Court; the Honorable Loftus Becker, 
Legal Adviser, Department of State; the Honorable John W. Hanes, Jr., 
Administrator of Security and Consular Affairs, Department of State; 
the Honorable J. Lee Rankin, Solicitor General, Department of Justice; 
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the Honorable Malcolm R. Wilkey, Assistant U. S. Attorney General, Office 
of Legal Counsel, Department of Justice. The Director is Mr. Harry LeRoy 
Jones, formerly Chief Hearing Examiner, Office of Alien Property, De- 
partment of Justice. 

As of the date of preparation of this note, the members of the Advisory 
Committee had not yet been appointed. 

In the Senate Report’ accompanying H.R. 4642 the reasons for im- 
proving the means of co-operation and assistance between the judicial 
organs of the United States and those of other countries are amply set 
forth. They have also been pointed out in a note in this JoURNAL by Mr. 
Harry LeRoy Jones? in connection with similar legislation introduced 
in the first session ef the 84th Congress (H.R. 5061 and S. 1597). The 
increasing volume of foreign trade and investment by private American 
citizens, as well as of U. S. Government economic programs abroad, has 
served to accentuate the need for efficient international judicial assistance. 
Various organizations of lawyers interested in this vital aspect of interna- 
tional legal relations have urged that steps be taken to reach international 
agreement on the subject. The American Society of International Law 
adopted a resolution to this effect in 1951.5 The establishment by the 
United States of a Commission and Advisory Committee on International 
Rules of Judicial Procedure therefore is an important step toward the 


accomplishment of this objective. 
ELeANoR H. Fincu 


IN MEMORIAM: NORMAN DWIGHT HARRIS 


Norman Dwight Harris, after an illness of several months, passed away 
on September 4, 1958, in his home in Daytona Beach, Florida. Born in 
Cincinnati, Ohio, on January 25, 1870, Norman Dwight Harris graduated 
from the Sheffield Scientific School of Yale University in 1892. After 
studying a year in the University of Chicago, he spent three years at the 
Universities of Berlin and Leipzig. In 1901, he received his degree of 
doctor of philosophy at the University of Chicago. For the next four years 
he served as instructor in history in Lawrence College, in Appleton, Wis- 
consin. In 1906, he was appointed Professor of European Diplomatic His- 
tory in Northwestern University. Ten years later, he organized the De- 
partment of Political Science at Northwestern, and remained chairman of 
this department until his retirement in 1928. 

Norman Dwight Harris was among the young scholars who joined the 
American Society of International Law immediately upon its foundation in 
1907. He became a life member of the Society in 1944. During this 
period he contributed numerous leading articles and book reviews to the 
AMERICAN JOURNAL OF INTERNATIONAL Law, and delivered addresses before 
the Society ’s annual meetings. 

In 1904, Professor Harris published his History of Negro Servitude 1m 

1 No. 2392, 85th Cong., 2d Sess., Aug. 15, 1958. 


249 A.J.I.L. 379 (1955). 
31951 Proceedings, American Society of International Law 188. 
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Illinois, which served as a prelude to his later studies in colonization and 
imperialism. His Intervention and Colonization in Africa was published 
in 1914, and a revised edition issued in 1927. His Europe and Asia ap- 
peared in 1925. ‘These two books introduced a new and realistic method 
of study of imperialism and colonialism, based upon personal observation 
and investigation of the areas under scrutiny, as well as upon complete 
parliamentary documentation. The volumes enjoyed a high reputation 
in foreign offices throughout the world, and were widely used as textbooks 
in colleges and universities. In 1917-1918, Professor Harris served as a 
member of Colonel House’s Committee for gathering data for the Paris 
Peace Conference of 1919. 

As a student, and later as a teacher, Professor Harris made extensive 
travels in Europe (including Russia), in Africa and in Asia. During these 
travels, he collected an extensive library of books and documents in the 
field of diplomatic history and European colonization, which he presented 
to Deering Library of Northwestern University. 

Professor Harris persuaded his father, Norman Waite Harris, founder 
of the Harris Trust and Savings Bank in Chicago, to build Harris Hall 
on the campus of Northwestern University. Completed in 1914, the Hall 
has ever since that date housed the Departments of Political Science and 
History. Professor Harris for a number of years also guided the selection 
of distinguished scholars, foreign as well as American, who delivered a 
notable series of lectures under the auspices of the Norman Waite Harris 
Fund. 

After his retirement from teaching, Professor Harris spent most of his 
time in France where he served as a trustee of the American Library in 
Paris. Returning to the United States at the outbreak of the second World 
War, he made his home both in Evanston and in Daytona Beach, Florida. 
Throughout his life, Professor Harris continued his assistance to Chinese 
and Japanese students, providing scholarships for young students from 
both China and Japan. 

KENNETH COLEGROVE 
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JUDICIAL DECISIONS 
By Brunson MAacCHESNEY 
Of the Board of Editors 


Interpretation and application of Hague Convention of 1902 governing 
Guardianship of Infants ‘—relation to local law 


CASE CONCERNING THE APPLICATION OF THE CONVENTION OF 1902 Gov- 
ERNING THE GUARDIANSHIP OF INFANTS (NETHERLANDS v. SWEDEN) * 
I.C.J. Reports, 1958, p. 55. 

International Court of Justice,? Judgment of November 28, 195s. 


Marie Elisabeth Boll was a child of Dutch nationality born and perma- 
nently resident in Sweden. When her mother (a Swedish national until 
her marriage) died in 1953, her father became her guardian by operation 
of the Netherlands Civil Code. On March 18, 1954, on the father’s appli- 
cation, a Swedish court at Norrképing registered the father’s guardian- 
ship and appointed her maternal grandfather curateur (‘‘god man’’) of 
the child. The Child Welfare Board at Norrképing on May 5, 1954, placed 
the child under the regime of protective upbringing (skyddsuppfostran) 
provided for by the Swedish law of June 6, 1924. The (Dutch) Amsterdam 
Cantonal Court on June 2, 1954, appointed a Dutch national living in 
The Netherlands as deputy guardian, and this deputy guardian joined 
the father in appealing in Sweden against the institution of protective 
upbringing. The Dutch court at Dordrecht, with the father’s consent, 
on August 5, 1954, discharged the father as guardian, appointed Catharina 
Postema as guardian in his stead, and ordered that the child be handed over 
to the guardian. The Swedish authorities, including the Supreme Admin- 
istrative Court, discharged the maternal grandfather as ‘‘god man’’ but 
maintained the Swedish regime of protective upbringing of the child. 

195 Br. & For. State Papers 421; English translation in F. Meili, Internationa! 
Civil and Commercial Law 535 ff. (translated by Arthur K. Kuhn, 1905). 

Art. 1 provides that the guardianship (tutelle) of a minor shall be governed by 
his national law. Art. 6 provides: ‘‘The administration of the guardianship extends 
to the person and over all the property of the minor, wherever it is situated.’’ Art. 7 
provides: ‘‘Measures necessary for the protection of the person and interests of an 
alien minor may be taken by the local authorities, pending the creation of a guardian- 
ship and in all cases of urgency. [Hn attendant l’organisation de la tutelle, ainsi que 
dans tous les cas d’urgence, les mesures nécessaires pour la protection de la personne 
et des intéréts d’un mineur étranger pourront étre prises par les autorités locales.]”’ 

* Prepared by William W. Bishop, Jr., of the Board of Editors. 

Composed for this case of President Klaestad; Vice President Zafrulla Khan; 
Judges Basdevant, Hackworth, Winiarski, Badawi, Armand-Ugon, Kojevnikov, Lauter 
pacht, Moreno Quintana, Cérdova, Wellington Koo, Spiropoulos, and Spender; and 
Judges ad hoc Sterzel and Offerhaus. 


436 


1959 | JUDICIAL DECISIONS 437 


Relying on the acceptance by both The Netherlands aad Sweden of the 


Court’s compulsory jurisdiction, The Netherlands asked the International 
Court of Justice to hold that this measure of protective upbringing with 
respect to this child ‘‘is not in conformity with the obligations binding 
upon Sweden vis-a-vis The Netherlands by virtue of the 1902 Convention 
governing the guardianship of infants,’’ and that ‘‘Sweden is under an 
obligation to end this measure.’’ Sweden asked the Court to declare the 
Netherlands claim unfounded. National judges ad hoc were appointed. 


In its final submissions The Netherlands contended: 


I. that the ‘‘skyddsuppfostran’’ (protective education) curtails 
Netherlands guardianship as protected by the 1902 Convention 
governing the guardianship of infants ; 


Il. that ordre public cannot prevail against the Convention, because 
ordre public generally cannot be invoked against conventions ; 


IIf. that, even if ordre public could be invoked against the Convention : 


A. the court, in virtue of its powers under the Statute, is fully 
competent to appreciate, in the light of all the relevant facts 
and circumstances and the nature of the municipal legal pro- 
visions applied thereto, whether or not the conditions for 
ordre public have been complied with ; 


B. in the present issue ordre public is not warranted, 
i. either by the character of the case, 
i. or by the character of the provision of Swedish law as 
applied to the case. 


Sweden asked the court 


As to admissibility: 
to hold 


(1) that the rights pertaining to custody and control, to upbringing 
and all other rights exercised by Johannes Boll over the person of his 
daughter until August 5th, 1954, derived from his puissance paternelle 
and not from guardianship within the meaning of the 1902 Conven- 
tion; that this was more particularly so in the present case inasmuch 
as on his application his guardiarship was originally instituted in 
accordance with Swedish law which does not regard as falling within 
this institution rights relating to the person of the child; that the 
decision of May 5th, 1954, could accordingly not infringe any rights 
protected by the Convention ; 


(2) that when the Dutch authorities had subsequently instituted 
the guardianship of Johannes Boll in accordance with the law of 
the Netherlands and later released Johannes Boll from his functions, 
replacing him by Catherine Postema, the Swedish Courts terminated 
the guardianship instituted by them ; 


(3) that notwithstanding, Sweden not being bound by the 1902 
Convention to recognize the validity of the Dutch decision putting 
an end to the puissance paternelle of Johannes Boll, nor consequently 
of the transfer of these rights to Catherine Postema, any breach of 
those rights would not constitute a violation of the Convention ; 
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As to the merits: 
to hold 


that the rules pertaining to conflict of laws which form the subject- 
matter of the 1902 Convention on the guardianship of infant children 
do not affect the right of the High Contracting Parties to impose upon 
the powers of foreign guardians, as indeed of foreign parents, the 
restrictions called for by their ordre public; 


that these rules leave unaffected in particular the competence of 
the administrative authorities responsible for the public service of 
the protection of children; 


that the measure of protective upbringing taken in respect of Elisa- 
beth Boll cannot accordingly in any way have contravened the 1902 
Convention relied upon by The Netherlands; 


that it is furthermore not for the Court, in the absence of any 
allegation of denial of justice, to judge the grounds on which the 
competent Swedish authorities decided to decree or to maintain the 
said measure ; 


The Court, by a vote of 12 to 4, rejected the Netherlands claim. Judges 
Kojevnikov, Winiarski and Cérdova, and Judge ad hoc Offerhaus dissented 
Judges Badawi, Lauterpacht, Moreno Quintana, Koo and Spender con- 
curred in the result but gave separate opinions, Judge Zafrulla Khan 


agreeing with Judge Koo’s opinion.* 
The opinion of the Court stated: 


The Court has before it a concrete case: did the Swedish authorities, 
by applying the measure of protective upbringing (skyddsuppfostran) 
to the Dutch infant, Marie Elisabeth Boll, fail to respect obligations 
resulting from the 1902 Convention on the guardianship of infants! 
The task of the Court is thus limited. It is not concerned with the 
correctness of the application of the Swedish Law of June 6th, 1924, 
on the protection of children and young persons, nor has it to pass 
upon the proper appreciation of the grounds on which the challenged 
decisions are based, or on the circumstances to which those grounds 
are related. These questions are not within the terms of the present 
dispute and would raise points which are outside the proceedings. 
The final Submissions of the Government of the Netherlands, before 
asking the Court to adjudge and declare that Sweden, in taking and 
maintaining the measure complained of, is in breach of its obligations 
under the 1902 Convention, ask it to ‘‘declare’’ certain propositions 
relating to the effect of protective upbringing and to ordre publw. 
These propositions are, in reality, the essential considerations which, 
in the view of the Government of the Netherlands, must lead the 
Court to adjudge and declare that Sweden is in breach of its obliga- 
tions. In a less categorical form, the Submissions of the Government 


8 The dissenting judges believed that application of the Swedish law on protective 
upbringing did contravene the obligations of the convention, which ought to prevail 
over national law in case of such conflict. 

The separate opinions were devoted particularly to questions of the relationship of 
ordre public (‘‘publie policy’’) to the normal application of rules of conflict of laws, 
and its status as an exception to otherwise applicable provisions of a treaty dealing 
with private international law. 
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of Sweden are set out in a similar way. The Court has to adjudicate 
upon the subject of the dispute; it is not called upon, as it pointed 
out in the Fisheries case, to pronounce upon a statement of this kind 
(1.C.J. Reports 1951, p. 126). It retains its freedom to select the 
ground upon which it will base its judgment, and is under no obliga- 
tion to examine all the considerations advanced by the Parties if 
other considerations appear to it to be sufficient for its purpose. 


Referring to the Swedish decisions instituting and maintaining the pro- 
tective upbringing, the Court said: 


The Government of the Netherlands submits that these decisions 
are not in conformity with the provisions of the 1902 Convention. 
The institution of protective upbringing in the case of Marie Elisabeth 
Boll prevents the infant from being handed over to the guardian 
for the exercise of her functions. The 1902 Convention provides that 
the guardianship of an infant shall be governed by his national law, 
and the Government of the Netherlands draws the conclusion that the 
Swedish authorities could take no measure once the national authorities 
had taken decisions organizing guardianship of the infant. The 
limitation on the principle of the national law contained in Article 
7 of the Convention, according to the Government of the Netherlands, 
is not applicable to the present case because Swedish protective up- 
bringing is not a measure permitted by that Article and because the 
condition of urgency required by that provision has not been satisfied. 

The Government of Sweden does not dispute the fact that protective 
upbringing temporarily impedes the exercise of custody to which the 
guardian is entitled by virtue of guardianship under Dutch law; 
this fact, however, does not constitute a breach of the 1902 Conven- 
tion or a failure by Sweden to fulfil her obligations thereunder. 


The Court has before it a measure taken in pursuance of the Swedish 
Law of June 6th, 1924, on the protection of children and young per- 
sons. It has to consider this measure in the light of what it was the 
intention of the Swedish Law to establish, to compare it with the 
guardianship governed by the 1902 Convention and to determine 
whether the application and the maintenance of the measure in re- 
spect of an infant whose guardianship falls within that Convention 
involve a breach of the Convention. 

It has been contended that the measure is one ‘‘virtually amounting 
to guardianship,’’ that it constitutes a ‘‘rival guardianship”’’ in com- 
petition with the Dutch guardianship so that the latter, as a result of 
the measure, ‘‘is completely absorbed, whittled away, overruled and 
frustrated.’’ 

To judge of the correctness of this argument it is necessary to 
consider the attitude adopted with regard to the Dutch guardianship 
by the judgments given in Sweden. 

So far as the administration of property is concerned, the judg- 
ment of the Norrképing Court of September 16th, 1954, and the 
judgment of the Supreme Court of July 2nd, 1955, both proceeded on 
the basis of recognition of the Dutch guardianship. With regard 
to the capacity of the guardian to concern herself with the person of 
the infant, that capacity was recognized in the decision of the Supreme 
Administrative Court of October 5th, 1954, given on an appeal 
lodged by the guardian; reference was there made to the fact that 


‘ 
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the decision of the Dordrecht Court, appointing Mme. Postema as 
guardian, extended to the custody of the child and to the claim of 
the guardian that the regime of protective upbringing should be 
terminated; this claim was dismissed, not on the ground that it was 
inadmissible, but after it had been considered on the merits and 
because it appeared to the Court that to uphold it would, at that time, 
have constituted a serious danger to the mental health of the ward. 

The judgment of the Supreme Administrative Court of February 
21st, 1956, merits particular attention. This Judgment was given 
on an appeal against a decision of the Provincial Government of 
Ostergétland which had held that the measure of protective upbringing 
should be terminated: if matters had ended there, there would have 
been no subject for dispute. There is a subject for dispute only as 
a result of the judgment of February 21st, 1956, which decided that 
the measure should be maintained. That judgment was given, as 
the decision appealed against had been, in the light of and taking into 
account the desire expressed by the guardian, Mme. Postema, to en- 
trust the infant to M. and Mme. Tornquist, at Norrképing. The 
Supreme Administrative Court did not question Mme. Postema’s 
capacity to take proceedings before it, and it thereby recognized her 
capacity as guardian and her right to concern herself with the person 
of the infant; it did not raise protective upbringing to the status of 
an institution, the effect of which would be completely to absorb the 
Dutch guardianship; it confined itself, for reasons outside the scop 
of the Court’s examination, to finding that the desire of the guardian 
and the satisfactory information which she gave with regard to the 
household which enjoyed her confidence did not constitute sufficient 
grounds for terminating the regime of protective upbringing applied 
to the infant. Finally, under the regime thus maintained, the person 
to whom the Child Welfare Board has entrusted the infant has not 
the capacity and rights of a guardian. He receives her, watches over 
her, provides for the care of her health: the infant is entrusted to his 
eare as she would have been entrusted to the care of the Térnquist 
family if the guardian’s wish had been carried out. 

The protective upbringing applied to the infant, as it appears 
in these decisions, i.e. according to the facts in the present case, 
cannot be regarded as a rival guardianship to the guardianship estab 
lished in the Netherlands in accordance with the 1902 Convention 

The Swedish measure of protective upbringing, as instituted and 
maintained in respect of Marie Elisabeth Boll, placed obstacles in the 
way of the full exercise by the guardian of her right to custody 
Before the Supreme Administrative Court she relied, as has been 
recalled, upon her intention to entrust the infant to a home of her 
choice: that intention clearly corresponded to an exercise by th 
guardian of her right to custody. The guardian was not, however, 
asking that her intention should simply be acted upon; she relied 
upon it as a reason for terminating the regime of protective upbring 
ing. The Supreme Administrative Court, by its judgment of Febru- 
ary 21, 1956, dismissed her claim. In dismissing it, the Court lim 
ited itself no doubt to adjudicating upon the maintenance of pro 
tective upbringing, but, at the same time, it placed an obstacle in 
the way of the full exercise of the right to custody belonging to th 
guardian. Does this constitute a failure to observe the 1902 Con 
vention, Article 6 of which provides that ‘‘the administration of : 
guardianship extends to the person .. . of the infant’’? 

In order to answer this question, it is not necessary, as has alread) 
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been said, for the Court to ascertain the real or alleged reasons which 
determined or influenced the decisions complained of. It is called 
upon to pronounce only on the compatibility of the measure with the 
obligations binding upon Sweden under the 1902 Convention. It has 
before it a measure instituted pursuant to a Swedish law which 
impedes the exercise by the guardian of the right to custody con- 
ferred upon her by Dutch law in accordance with the 1902 Conven- 
tion. Are the imposition and maintenance of such a measure in- 
compatible with the 1902 Convention? 

The Court is not confronted by a situation in which it would suffice 
for it to say that a national law cannot override the obligations as- 
sumed by treaty. It is asked to say whether the measure taken and 
impugned is or is not compatible with the obligations binding upon 
Sweden by virtue of the 1902 Convention. To do that, it must de- 
termine what are the obligations imposed by that Convention, how 
far they extend and, especially, it must determine whether, by stipu 
lating that the guardianship of an infant is governed by the national 
law of the infant, the 1902 Convention intended to prohibit the ap- 
plication to a foreign infant of a law such as the Swedish Law on the 
protection of children. 

The 1902 Convention, as indicated by its preamble, was designed 
to ‘‘lay down common provisions to govern the guardianship of in 
fants.’’ It provides for the application of the national law of the 
infant for the institution and operation of guardianship by expressly 
extending in Article 6 the administration of a guardianship to the 
person and to all the property of the infant. It goes no farther than 
that, and indeed it has been pointed out that it does not make com- 
plete provision for guardianship, which should serve as a warning 
against any construction which would extend it beyond its true scope. 
In providing that guardianship and, in particular, that the guardian's 
right to custody should be governed by the national law of the infant, 
the Convention was intended to determine what law should be applied 
to settle these points. It was intended, in accordance with the general 
purpose of the Conferences on Private International Law, that it 
should put an end to the divergences of view as to whether preference 
ought to be given in this connection to the national law of the infant, 
to that of his place of residence, ete., but it was not intended to lay 
down, in the domain of guardianship, and particularly of the right 
to custody, any immunity of an infant or of a guardian with respect 
to the whole body of the local law. The local law with regard to 
guardianship is in principle excluded, but not all the other provisions 
of the local law. 

There may be some points of contact between matters governed 
by the national law of the infant which is applicable to guardianship 
and matters falling within the ambit of the local law. It does not 
follow that in such cases the national law of the infant must always 
prevail over the application of the local law and that, accordingly, 
the exercise of the powers of a guardian is always beyond the reach 
of local laws dealing with subjects other than the assignment of 
guardianship and the determination of the powers and duties of a 
guardian. If, for instance, for the purpose of administration of 
guardianship in respect of the person or the property of an infant, 
a guardian finds it necessary to travel to some foreign country, he 
will, so far as his journey is concerned, be subject to the laws relating 
to the entry and residence of foreigners. This is something outside 
the scope of guardianship as regulated by the 1902 Convention. 
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If, in a country in which a foreign infant, to whom the 1902 Con- 
vention applies, is living, laws relating to compulsory education and 
sanitary supervision of children, professional training or the partici- 
pation of young people in certain work, are applicable to foreigners, 
in circumstances assumed to be in conformity with the requirements 
of international law and of treaties governing these matters, a 
guardian’s right to custody under the national law of the infant 
cannot override the application of such laws to a foreign infant. In 
adopting the national law of the infant as the proper law to govern 
guardianship, including the guardian’s right to custody, the 1902 
Convention was not intended to decide upon anything other than 
guardianship, the true purpose of which is to make provision for the 
protection of the infant; it was not intended to regulate or to restrict 
the scope of laws designed to meet preoccupations of a general char 
acter. 

The same must be true of the Swedish Law on the protection of 
children and young persons. Considered in its application to children 
of Swedish nationality, the law is not a law on guardianship, it does 
not relate to the legal institution of guardianship. It is applicable 
whether the infant be within the puissance paternelle of the parents 
or under guardianship. Protective upbringing which constitutes an 
application of the Law is superimposed, when that is necessary, on 
either, without bringing either to an end but paralyzing their effects 
to the extent that they are in conflict with the requirements of pro- 
tective upbringing. 

Is the 1902 Convention to be construed as meaning—tacitly, for 
the reason that it provides that the guardianship of an infant shall 
be governed by his national law—that it was intended to prohibit 
the application of any legislative enactment on a different subject- 
matter the indirect effect of which would be to restrict, though not 
to abolish, the guardian’s right to custody? So to interpret the 
Convention would be to go beyond its purpose. That purpose was 
to put an end, in questions of guardianship, to difficulties arising 
from the conflict of laws. That was its only purpose. It was sought 
to achieve it by laying down to this end common rules which the 
contracting States must respect. To understand the Convention as 
limiting the right of contracting States to apply laws on a different 
topic would be to go beyond that purpose. 

The 1902 Convention determines the domain of application of the 
laws of each contracting State in the matter of guardianship. It 
does this by requiring each contracting State to apply the national 
law of the infant. If the 1902 Convention had intended to regulate 
the domain of application of laws such as the Swedish Law on the 
protection of children and young persons, it would follow that that 
Law should be applied to Swedish infants in a foreign country. But 
no one has sought to attribute such an extraterritorial effect to that 
Law. The 1902 Convention is therefore not concerned with the de- 
termination of the domain of application of such a law. 

A comparison between the purpose of the 1902 Convention and 
that of the Swedish Law on the protection of children shows that the 
purpose of the latter places it outside the field of application of the 
Convention. 

The 1902 Convention did not seek to define what it meant by 
guardianship, but there is no doubt that the legal systems, as between 
which it sought to establish some harmony by prescribing what was 
the proper law to govern that situation, understood and understand 
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by guardianship an institution the object of which is the protection 
of the infant: the protection and guidance of his person, the safe- 
guarding of his pecuniary interests and the fulfilling of the fune- 
tions rendered necessary by his legal incapacity. Guardianship and 
protective upbringing have certain common purposes. The special 
feature of the regime of protective upbringing is that it is put into 
operation only in respect of children who, for reasons inherent in 
them or for causes external to them, are in an abnormal situation— 
a situation which, if allowed to continue, might give rise to danger 
going beyond the person of the child. Protective upbringing con- 
tributes to the protection of the child, but at the same time, and above 
all, it is designed to protect society against dangers resulting from 
improper upbringing, inadequate hygiene, or moral corruption of 
young people. The 1902 Convention recognizes the fact that guardian- 
ship, in order to achieve its aim of individual protection, needs to be 
governed by the national law of the infant; to achieve the aim of the 
social guarantee which it is the purpose of the Swedish Law on the 
protection of children and young persons to provide, it is necessary 
that it should apply to all young people living in Sweden. 

Protective upbringing is not, as is guardianship, applied for a 
pre-ordained period during which it is maintained. ‘The public service 
of the protection of children is much more flexible, just because the 
measures taken depend upon the circumstances, and can be modified 
in accordance with alterations in those circumstances. Its functions 
correspond to preoccupations of a moral and social order. The 
Swedish Law being designed to provide a social guarantee, it was 
presented, on behalf of the Government of Sweden, as a law of ordre 
public which, as such, is binding upon all those upon Swedish terri- 
tory. The consequences to be drawn from such a characterization 
were argued at length before the Court. It was contended that a 
proper interpretation of the 1902 Convention must lead to recognition 
that this Convention, bringing about the unification as between the 
contracting States of certain rules for the settlement of conflicts of 
law, must be understood as containing an implied reservation authoriz- 
ing, on the ground of ordre public, the overruling of the application 
of the foreign law recognized as normally the proper law to govern 
the legal relationship in question. It has been argued that such an 
exception is recognized in the systems of private international law 
of those countries which joined in the partial codification of this 
branch of the law. The Court does not consider it necessary to pro- 
nounce upon this contention. It seeks to ascertain in a more direct 
manner whether, having regard tv its purpose, the 1902 Convention 
lays down any rules which the Swedish authorities have disregarded. 

The 1902 Convention had to meet a problem of the conflict of 
private law rules. It presupposes the hesitation which was felt in 
the choice of the law applicable to a given legal relationship: the 
national law of an individual, the law of his place of residence, the 
lex fori, ete. It gave the preference to the national law of the infant 
and thereby prescribed to the courts of each contracting State that 
they should apply a foreign law when the infant involved was a 
foreigner. It is perfectly conceivable that the courts of a State should 
in certain cases apply a foreign law. 

Very different is the sense of the question if it be asked what is the 
domain of the applicability of the Swedish Law or of the Dutch law 
on the protection of children. The measures provided for or pre- 
scribed by Swedish law are applied, at least in the first stage as was 
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done in the present case, by an administrative organ. Such an organ 
can act only in accordance with its own law: it is inconceivable that 
the Swedish Child Welfare Board should apply Dutch law to a Dutch 
infant living in Sweden and equally inconceivable that the competent 
Dutch organ should apply Dutch law to such an infant living abroad. 
What a Swedish or Dutch court can do in matters of guardianship, 
pursuant to the 1902 Convention, namely apply a foreign law—Dutch 
law or Swedish law as the case may be—the authorities of those coun- 
tries cannot do in the matter of protective upbringing. To extend 
the 1902 Convention to such a situation would lead to an impossibility. 
[t is not permissible so to construe the Convention as to bring about 
such a result. 

The 1902 Convention was designed to put an end to the competing 
claims of several laws to govern a single legal relationship. There 
are no such competing claims in the case of laws for the protection 
of children and young persons. The claim of each of these laws is 
that it should be applied in the country in which it was enacted: 
such a law has not and, as has been seen, cannot have any extra- 
territorial aspiration, for that would exceed its social purpose as 
well as the means of which it disposes. The problem which was at 
the basis of the 1902 Convention does not exist in respect of these 
laws, and the only danger which could threaten them would lie in 
the negative solution which would be reached if, as a result of an 
extensive construction which has not heretofore been considered justi- 
fied, the application of Swedish law was refused to Dutch children 
living in Sweden; since Dutch law on the same subject could not be 
applied to them, the protection of children and young persons, de- 
sired both by Swedish law and by Dutch law, would be frustrated 
The 1902 Convention never intended that a negative solution should hb: 
reached in the domain with which it is concerned: this confirms that 
what is understood by the protection of children and young persons 
does not fall within the domain of the Convention. 

It is scarcely necessary to add that to arrive at a solution which 
would put an obstacle in the way of the application of the Swedish 
Law on the protection of children and young persons to a foreign 
infant living in Sweden would be to misconceive the social purpose 
of that law, a purpose of which the importance was felt in many 
countries particularly after the signature of the 1902 Convention. 
The social problem of delinquent or even of merely misdirected young 
people, and of children whose health, mental state or moral develop- 
ment is threatened, in short, of those ill adapted to social life, has 
often arisen; laws such as the Swedish Law now in question were 
enacted in several countries to meet the problem. The Court could 
not readily subscribe to any construction which would make the 
1902 Convention an obstacle on this point to social progress. 

It thus seems to the Court that, in spite of their points of contact 
and in spite, indeed, of the encroachments revealed in practice, the 
1902 Convention on the guardianship of infants does not include 
within its scope the matter of the protection of children and of young 
persons as understood by the Swedish Law of June 6th, 1924. The 
1902 Convention cannot therefore have given rise to obligations bind- 
ing upon the signatory States in a field outside the matter with which 
it was concerned, and accordingly, the Court does not in the present 
ease find any failure to observe that Convention on the part of 
Sweden. 
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NOTES 


Habeas corpus—ezxistence of ‘‘time of peace’’—applicability of mili- 
tary law to offense by soldier dishonorably discharged while mili- 
tary prisoner 


Petitioner, while serving sentence imposed by previous court-martial, 


committed crime of conspiracy to commit murder on June 10, 1949. 
Petitioner had been dishonorably discharged on June 12, 1947, after his 
previous court-martial. For this subsequent offense, he was convicted 
and sentenced to life imprisonment by court-martial. The conviction was 
upheld below (see 52 A.J.I.L. 346 (1958)). The Supreme Court re- 
versed, holding that the phrase ‘‘in time of peace’’ in Article 92? of the 
Articles of War meant, for this purpose, after the ending of hostilities 
and not the formal termination of a state of war. Lee v. Madigan, 358 
U.S. 228 (U.S. Sup. Ct., Jan. 12, 1959, Douglas, J.; Harlan and Clark, 
JJ., dissenting). 


Jurisdiction—civilian employee of armed forces abroad—Constitution- 
ality of trial abroad under Code of Military Justice. 


Civilian employee, who was attached as an electrician to armed forces 
of the United States at a Moroccan air force base and was convicted by 
court-martial there of conspiracy to commit larceny, claimed denial of 
his Constitutional rights to indictment by a grand jury and trial by jury. 
The District Court denied habeas corpus, 158 F. Supp. 171, noted in 52 
A.J.1.L. 5386 (1958). On appeal, the writ was granted. Article 2 (11) of 
the Uniform Code of Military Justice,? as applied to a civilian employee at- 
tached to the armed forces abroad, is unconstitutional on the basis of 
Reid v. Covert, 354 U. S. 1, noted in 51 A.J.I.L. 783 (1957), and sub- 
section (11) is not severable. U.S. v. McElroy, 259 F.2d 927 (U.S. Ct. A., 
Dist. of Col., Sept. 12, 1958, Fahy, Ct.J.; Burger, Ct.J., dissenting). 
Certiorari granted, No. 570, Feb. 24, 1959, 27 L. W. 3236. 


Treaties—interpretation—domestic effect of subsequent legislation 


In Mercado vy. Feliciano, 260 F.2d 500 (U. S. Ct. A., Ist Cir., Oct. 31, 
1958, Magruder, C.J.), Article VIII* of the Treaty of Paris between 
Spain and the United States, which dealt with the preservation of prop- 
erty rights, was construed as excluding an inchoate right of reversion. 
Assuming it was preserved by the treaty, it was superseded as domestic 
law by subsequent legislative action. 


Trading with the Enemy—vesting of Philippine currency—walid 
transfers under Hague Regulations 

Two Philippine banks claimed prewar Philippine currency which had 

been vested pursuant to the Trading With the Enemy Act.* One bank 


110 U.S.C. (1946 ed., Supp. IV) § 1564. 210 U.S.C. § 802 (11). 
830 Stat. 1758. 450 U.S.C. Appendix §1 et seq. 
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had transferred currency pursuant to orders of Japanese military authori- 
ties. The court held this to be a valid transfer under Hague Regulations, 
Article 438, as a valid act of a belligerent occupant. The currency of the 
other bank had been properly requisitioned by the Japanese for use in 
purchasing supplies. The court held this to be also a valid transfer 
under Hague Regulations, Articles 49, 51, and 52. Accordingly, the 
currency was properly vested as enemy property. Bank of the Philip- 
pine Islands v. Rogers, 165 F. Supp. 100 (U. S. Dist. Ct., Dist. of Col., 
June 12, 1958, Tamm, D.J.). 


Nuclear tests—injunction—standing to sue and justiciability—U. N 
Charter and domestic law 


Plaintiffs, American citizens and non-resident aliens of the Marshall 
Islands, sought a preliminary injunction against the Secretary of Defense 
and the Atomic Energy Commissioners to prevent the detonation of nuclear 
weapons having radioactive effects at the Eniwetok Proving Ground in the 
Pacific Ocean. The court denied the preliminary injunction, holding the 
plaintiffs’ showing insufficient to outweigh the public interest in con- 
tinuing the tests. In dismissing the complaints, the court held that the 
plaintiffs had no standing to sue with respect to a justiciable controversy, 
and that the U. N. Charter and the Trusteeship Agreement were not self- 
executing and, even if they were, they would be superseded domestically by 
the later enactment of the Atomic Energy Act of 1954.5 Pauling v. 
McElroy, 164 F. Supp. 390 (U. S. Dist. Ct., Dist. of Col., July 31, 1958, 
Keech, D.J.). 


Ezecutive agreement—Supremacy Clause—General Agrecment on 
Tariffs and Trade—invalidity of territorial law 


Information was filed against defendant for selling foreign eggs with- 
out displaying placard so stating as required by Hawaiian law. De- 
fendant demurred, inter alia, on the ground that the Hawaiian law ® con- 
flicted with an executive agreement, the General Agreement on Tariffs 
and Trade,’ Article III, paragraphs 1 and 4, and was, therefore, invalid 
under the Supremacy Clause.* The court held the territorial law to be 
in conflict with G.A.T.T., and invalid by virtue of the Supremacy Clause, 
relying on the Belmont ® and Pink*® cases. Territory v. Ho, 41 Hawaii 
Reports 565 (Supreme Court of Hawaii, Jan. 31, 1957, Marumoto, J.). 


Treaties—inheritance taxes—bequest by American national to German 
President for charitable purposes 


Decedent bequeathed the residue of his estate, consisting entirely of 
personal property, to the President of the Federal Republic of Germany 


542 U.S.C. § 2011 et seq. 

6 Revised Laws of Hawaii, 1945, See. 1308.02. 

761 Stat. Pt. 5, as modified by Geneva Protocol, 62 Stat. 3679. 

8 Art. VI, Clause 2, U. S. Constitution. 

9U. S. v. Belmont, 301 U. 8. 324 (1937); 31 A.J.I.L. 537 (1937). 
10 U. §. v. Pink, 315 U. 8. 203 (1942); 36 A.J.L.L. 309 (1942). 
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for the charitable purpose of aiding escapees from the East Zone, and 
provided specifically that the bequest should not be interpreted to be a 
trust. The court, after holding there was no exemption under Wisconsin 
statutes, held that no treaties with Germany, nor other treaties possibly ap- 
plicable through a most-favored-nation clause, provided for a mandatory 
reciprocal exemption from inheritance taxation. In re Wieboldt’s Estate, 
92 N.W. 2d 849 (Supreme Court of Wisconsin, Nov. 5, 1958, Wingert, J.). 


BRITISH AND COMMONWEALTH DECISIONS * 


Criminal procedure—erxtradition—treaty between Britain and Switzer- 
land of 1880 applicable to South Africa—meaning of ‘‘trial for 
offense extradited’’ 


Applicant had been extradited from Switzerland and convicted by a 
South African court. He now claimed that a court cannot take into con- 
sideration previous convictions when assessing sentence, nor can such 
previous convictions be taken into consideration when determining a re- 
mission of sentence, for such previous crimes are not indicated on the 
extradition order. Hill, J., rejected this submission and held that, al- 
though a court cannot try the extradited person for offenses not included 
in the extradition order, previous offenses can be taken into consideration 
when assessing sentence or considering questions of remission of sentence. 
Grimley-Goodwin v. Director of Prisons, [1958] 2 So.Afr.L.R. 545 (Trans- 
vaal Provincial Div., March 11, 1958, Hill, J.). 


Crime committed on board Norwegian ship—ezxtradition—habeas 
corpus—treaty between Britain and Norway—meaning of ‘‘terri- 
tory’’ 


Requisition having been made by Norway, the applicant was arrested 
and, after a hearing by the Metropolitan Magistrate, committed to prison 
to abide an order for extradition made by the Secretary of State. The 
applicant, an Italian seaman alleged to have murdered a fellow seaman on 
board a Norwegian ship, brought habeas corpus proceedings alleging that 
since no evidence of the geographical position of the ship at the time of 
the alleged murder was adduced before the Magistrate, the treaty between 
Britain and Norway was inapplicable as it applies only to crimes com- 
mitted within the territory of Norway. Held, the term ‘‘territory’’ in 
Article 1 of the Extradition Treaty of June 26, 1873,? between Britain 
and Norway must be construed to refer to ‘‘jurisdiction.’’ Thus, even 
though a conflict of jurisdiction could occur if the ship were in territorial 


*Prepared by Egon Guttmann, Esq., LL.B., LL.M. (London), Ford Graduate 
Fellow, Northwestern University School of Law. 

171 Brit. & For. State Papers 54 (1879-1880); 92 L.N.T.8. 432 (1930); Order in 
Council of May 18, 1881, 9 S.R. & O. 393 (Rev. 1948). 

*63 Brit. & For. State Papers 175 (1872-1873); 92 L.N.T.S. 427 (1930); Orders in 
Council of Sept. 30, 1873, 9 S.R. & O. 287 (Rev. 1948), and of Feb. 18, 1907, 9 S.R. & O. 
392 (Rev. 1948). (S.R. & O. 1907, No. 545). 
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waters other than Norway's, the treaty was applicable and an extradition 
order can be made by the Secretary of State. FR. v. Governor of Brixton 
Prison, ex parte Minervini, |1958] 3 W.L.R. 559, 3 All E.R. 318 (Q.B. Div. 
Ct., Oct. 7, 1958, Parker L.C.J., Cassels and Streatfeild, JJ.). 


South Africa—divorce—jurisdiction—domicile of choice—capacity to 
acquire—member of armed forces 


A member of the Royal Navy, stationed at the Cape, married there and 
evinced his desire to remain permanently. He returned to England for 
demobilization and once there changed his mind and refused to return to 
the Union of South Africa. His wife, desiring to petition the South 
African court for divorce on the ground of desertion, had to prove that 
her husband had acquired a domicile of choice in the Union at the time 
of his desertion.* The court stated that Roman-Dutch law, like Anglo- 
American common law, does not consider that a member of the armed 
forces, by being stationed outside his domicile, acquires a new domicile. 
But if the evidence indicates that there is more than mere presence on 


duty, that there is an intention to acquire a domicile in the place where \ 
such person is stationed, a domicile of choice will have been acquired. ( 
Holding this to be the case, the court granted the wife’s petition. Ez I 
Parte Readings, |1958| 4 So.Afr.L.R. 482 (Cape Provincial Div., Sept. ( 
22, 1958, De Villiers, A.J.). i 
} 

AMERICAN CASES ON ENEMY PROPFRTY AND TRADING WITH THE ENEMY le 
Rogers v. Maron, 257 F.2d 622 (D.C. Cir., May 22, 1958), mere naked 
title holder not eligible as ‘‘debt claimant’’; First National Bank v. Gillil- ; 
land, 257 F.2d 223 (D.C. Cir., June 12, 1958), failure to assert lien on . 
fund; Foreign Claims Settlement Commission’s determination is final: . 
Royal Exchange Assurance v. Rogers, 257 F.2d 582 (2d Cir., June 17, ‘ 
1958), trust deeds involving remainder proceeds subject to Trading With ss 
the Enemy Act; Von Opel v. Von Opel, 257 F.2d 666 (D.C. Cir., June 19, ; 
1958), vested property cannot be reached by attachment or execution; De 
La Due & Co. v. Rogers, 259 F.2d 905 (7th Cir., Oct. 13, 1958), plaintiff is 
did not meet burden of proof as to his beneficial interest in the vested ne 
property; Bank of the Philippine Islands v. Rogers, 165 F.Supp. 100 - 
(D.C. Cir., June 12, 1958), noted supra, evidence established valid vesting; A 
Rogers v. Reinberg, 164 F.Supp. 340 (D.N.J., June 16, 1958), Attorney 
General entitled to invalid assignment made in 1935 by German nationals; rc 
Rogers v. Hartford-Connecticut Trust Co., 165 F.Supp 116 (D. Conn. me 
July 10, 1958), vested interests acquired under a will properly seized, and a 
treaties of friendship with Germany have no effect on this; Mayer v. Chase Suy 
Nat. Bank, 165 F.Supp. 287 (S.D.N.Y., Aug. 5, 1958), debts owing to enemy per 
aliens not automatically canceled. ‘nti 
ane 

Matrimonial Causes Jurisdiction Act 1939, See. 1, Act No. 22 of 1939 South Ot} 


Afriea), as amended by the Matrimonial Affairs Act, 1953, Sec. 6, Act No. 37 of 
(South Afriea 
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AMERICAN CASES ON NATIONALITY 


Citizenship. Perez v. Brownell, 356 U. 8. 44 (March 31, 1958), reprinted 
in 52 A.J.I.L. 767 (1958), statute authorizing loss of nationality of the 
United States for voting in a foreign state is Constitutional ; Trop v. Dulles, 
356 U. S. 86 (March 31, 1958), reprinted in 52 A.J.I.L. 777 (1958), statute 
authorizing loss of nationality of citizen convicted of desertion from the 
Army, even though no attempt is made to align with a foreign Power, is un- 
constitutional; Mitsugi: Nishikawa v. Dulles, 356 U. S. 129 (March 31, 
1958), noted in 52 A.J.I.L. 787 (1958), in a denationalization proceeding 
involving a native-born citizen of the United States, the Government has 
the burden of showing voluntary character of citizen’s service in a foreign 
army by clear, convincing and unequivocal evidence; Mendoza-Martinez v. 
Mackey, 356 U. S. 258 (April 7, 1958), remanded for reconsideration in 
light of Trop decision; Wolf v. Brownell, 253 F.2d 141 (9th Cir., Nov. 27, 
1957), act pertaining to citizenship and nationality at birth is not retroac- 
tive; Tsuyoshi Iwamoto v. Dulles, 256 F.2d 100 (9th Cir., Feb. 3, 1958), re- 
acquisition of Japanese nationality found to be voluntary ; Lim Kwock Soon 
v. Brownell, 253 F.2d 809 (5th Cir., April 1, 1958), sufficient evidence of 
citizenship; Gee Chee On v. Brownell, 253 F.2d 814 (5th Cir., April 1, 
1958), sufficient evidence of citizenship; Jalbuena v. Dulles, 254 F.2d 379 
(3rd Cir., April 11, 1958), dual citizenship between U. S. and Philippines 
possible, so receiving Philippine passport and giving oath to support 
Philippine Constitution did not revoke U. S. citizenship; Zutich v. Gillil- 
land, 254 F.2d 464 (6th Cir., April 29, 1958), noted in 53 A.J.I.L. 191 

1959), under statute creating Foreign Claims Settlement Commission, 
courts were without jurisdiction to review decision denying relief on 
ground that claimant was not a national; Puig Jimenez v. Glover, 255 F.2d 
4 (Ist Cir, May 2, 1958), citizenship upheld, although no physical 
presence as of applicable date, since return was delayed by war; In Re 
Russo, 255 F.2d 97 (lst Cir., May 19, 1958), Secretary of State permitted 
to move to dismiss for lack of proper venue; Fletes-Mora v. Rogers, 160 
F.Supp. 215 (S.D.Cal.C.D., March 27, 1958), oath required by Post Office 
Department of Mexico not an ‘‘oath of allegiance’’ sufficient to expatriate 
uative-born citizen of foreign parentage; Wong Get Ming v. Dulles, 160 
F.Supp. 904 (D. Mass., April 17, 1958), sufficient evidence of citizenship ; 
Moy Yee Mon v. Dulles, 161 F.Supp. 924 (E.D.Mich., S.D., April 21, 1958), 
evidence failed to show plaintiffs were sons of native-born citizen of the 
United States; Rosasco v. Brownell, 163 F.Supp. 45 (E.D.N.Y., June 13, 
1958), admission on non-immigrant visa for temporary period insufficient 
basis for declaratory judgment on nationality; Bean v. Barber, 163 F. 
Supp. 111 (N.D.Cal., S.D., June 27, 1958), absent legal steps to deport, 
person who established prima facie basis for United States citizenship 
‘ntitled to remain despite his refusal to explain trip to Mexico and avoid- 
ance of service in the Armed Forces; Lau Ah Yew v. Dulles, 257 F.2d 744 

th Cir., June 25, 1958), insufficient evidence to prove citizenship; Et 
Min Ng v. Brownell, 258 F.2d 304 (9th Cir., Aug. 4, 1958), admission of 
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blood test into evidence proper, even though no authority in immigration 
office to require one; Kiyama v. Dulles, 258 F.2d 109 (9th Cir., Aug. 1], 
1958), evidence established Japanese loyalty; Strupp v. Dulles, 258 F.2d 
622 (2nd Cir., Aug. 14, 1958), court had jurisdiction to give declaratory 
judgment, even though plaintiff’s claimed right as a national was denied 
outside the U. S.; Fujii v. Dulles, 259 F.2d 866 (9th Cir., Oct. 10, 1958), 
prior dismissal of suit held not to be on the merits, so not res judicata. 
Deportation. Dessalernos v. Savoretti, 356 U. S. 269 (April 14, 1958), 
alien entitled to have application for suspension of deportation considered ; 
Bonetti v. Rogers, 356 U. S. 691 (June 2, 1958), at time of entry under 
Anarchist Act as amended by Internal Security Act of 1950, alien was 
not Communist, so not deportable; Leng May Ma v. Barber, 357 U. 5. 185 
(June 16, 1958), detention of alien pending determination of admissibility 
is not an ‘‘entry’’; alien present by parole and eventually found ineligible 
is not entitled to benefits of act allowing suspension of deportation because 
of danger of persecution; Rogers v. Quan, 357 U. 8. 193 (June 16, 1958), 
companion case to Leng May Ma, supra; Karayannis v. Brownell, 251 
F.2d 882 (D.C. Cir., Nov. 12, 1957), divorcee decree annulling marriage 
between American woman and alien because of fraud of husband not alone 
sufficient to authorize deportation; Williams v. Mulcahey, 253 F.2d 709 
(6th Cir., Dec. 17, 1957), evidence supported finding of conscious choice 
in joining the Communist Party; Jimenez v. Barber, 252 F.2d 550 (9th 
Cir., Jan. 30, 1958), when delay was caused by alien’s non-diligent resort 
to administrative and court proceedings, there was no abuse of discretion 
in denying order prohibiting deportation; Brownell v. Anzalone, 252 
F.2d 844 (D.C. Cir., Feb. 13, 1958), although finding for alien was based 
solely on the complaint and answer, ambiguous record necessitated a re- 
mand; Schleich v. Butterfield, 252 F.2d 191 (6th Cir., Feb. 14, 1958), 
evidence sufficient to show meaningful association with Communist Party; 
Cabrera v. Savoretti, 252 F.2d 294 (5th Cir., Feb. 14, 1958), not abuse 
of discretion to deny voluntary departure where aliens worked in viola- 
tion of terms of their temporary admissions; Estrada-Ojeda v. Del 
Guercio, 252 F.2d 904 (9th Cir., Feb. 19, 1958), Mexican citizen admitted 
lawfully to the United States subject to deportation as person likely to 
become public charge; Bowdidge v. Lehman, 252 F.2d 366 (6th Cir., Feb 
24, 1958), summary judgment rule requiring notice for hearing applicable 
to summary dismissal by court on own motion; Anselmo v. Hardin, 29: 
F.2d 165 (3rd Cir., Feb. 25, 1958), doctrine of res judicata applied te 
judgment granting alien freedom from deportation under Act of 191i, 
precluding further deportation proceedings under Act of 1924; Swart: 
v. Rogers, 254 F.2d 338 (D.C. Cir., Feb. 27, 1958), retrospective applica- 
tion of Immigration and Nationality Act of 1952 is not unconstitutional; 
Chanan Din Khan v. Barber, 253 F.2d 547 (9th Cir., March 11, 1953). 
willfully attempting to evade income tax on occasions twelve months apa 
is not part of a ‘‘single scheme”’ within statute providing for deportation 
of aliens convicted of two crimes involving moral turpitude not arising 
out of a single scheme; Gonzalez-Jimenez v. Del Guercio, 253 F.2d 420 
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(9th Cir., March 14, 1958), no abuse of discretion to deny alien permission 
to reapply for admission based on past experience with said alien; Frank 
v. Rogers, 253 F.2d 889 (D.C. Cir., March 20, 1958), in suit seeking review 
of deportation proceedings, alleged alien entitled to a trial de novo on 
issue of citizenship; De Bernardo v. Rogers, 254 F.2d 81 (D.C. Cir., March 
27, 1958), crime of unlawful entry involves ‘‘moral turpitude’’; whether 
due process requires counsel to be appointed not decided; Wellman v. 
Butterfield, 253 F.2d 932 (6th Cir., April 9, 1958), evidence sufficient to 
show meaningful association with the Communist Party; Alexiou v. Rogers, 
254 F.2d 782 (D.C. Cir., April 10, 1958), no abuse of discretion and re- 
placement of hearing officer not improper; U. S. ex. rel. Milanovic v. 
Murff, 253 F.2d 941 (2d Cir., April 11, 1958), statute providing for de- 
portation to ‘‘country from which he came’’ has reference to ci.intry 
where alien had an abode or had intention of returning; Barber v. long, 
254 F.2d 382 (9th Cir., April 14, 1958), alien entering without inspection 
subject to deportation ; Sciama v. Del Guercio, 255 F.2d 50 (9th Cir., April 
28, 1958), whether alien intended to remain when he entered on visitor's 
visa is question for trial; Cartellone v. Lehmann, 255 F.2d 101 (6th Cir., 
April 29, 1958), District Court acted properly in inquiring as to fairness 
of hearing and support of the evidence under the Administrative Pro- 
eedure Act; Foundoulis v. Lehmann, 255 F.2d 104 (6th Cir., May 12, 
1958), consideration of eligibility of alien seaman for quota preference 
under statute beyond scope of deportation hearing; Hegerich v. Del 
Guercio, 255 F.2d 701 (9th Cir., May 12, 1958), abuse of discretion in 
denying voluntary departure; Quintana v. Holland, 255 F.2d 161 (3rd 
Cir., May 23, 1958), action by Attorney General not timely brought as 
to rescission of suspension of deportation; Pimental-Navarro v. Del 
Guercio, 256 F.2d 877 (9th Cir., June 12, 1958), although no basis for 
disturbance of judgment against alien, due to extreme hardship, case 
remanded to see if discretionary relief can be granted; Cadby v. Savoretti, 
256 F.2d 489 (5th Cir., June 12, 1958), alien not entitled to discretionary 
relief under 1917 Act and was governed by 1952 Act which gave him no 
relief; Skaros v. Brownell, 162 F.Supp. 63 (W.D.N.Y., Sept. 19, 1957), 
plaintiff required to file amended complaint to show nationality in order 
to dismiss deportation proceedings; Fougherouse v. Brownell, 163 F.Supp. 
580 (D.Ore., Jan. 10, 1958), adequate notice of hearing and evidence ade- 
quate to support order of deportation for membership in the Communist 
Party; Caiozzo v. Dist. Director of Immigration, 158 F. Supp. 872 (S.D. 
N.Y., Feb. 14, 1958), where alien, because of willful failure to advise 
authorities of his address, was not eligible for suspension of deportation, he 
was not eligible for voluntary departure; Granado Almeida v. Murff, 159 
F Supp. 484 (S.D.N.Y., Feb. 17, 1958), wide discretion in Special Inquiry 
Officer as to withholding deportation on grounds of possible persecution ; 
Mendoza-Rivera v. Del Guercio, 161 F.Supp. 473 (S.D.Cal., C.Div., Feb. 
24, 1958), marihuana is not a ‘‘narcotic drug’’ within statute authorizing 
deportation of alien for mere possession; Harris v. U. 8. Department of 
Justice, 161 F.Supp. 59 (E.D.Mich., 8.D., March 13, 1958), sufficient 
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evidence as to remaining beyond period of permit; Tutrone v. Shaughnessy, 
160 F.Supp. 433 (S.D.N.Y., March 24, 1958), petty larceny not crime of 
moral turpitude; Rojas-Gutierrez v. Hoy, 161 F.Supp. 448 (S.D.Cal., 
C.D., April 25, 1958), conclusion that marihuana is not ‘‘nareotie drug’’ 
within the immigration statute is not patently erroneous; Bong Youn Choy 
v. Barber, 162 F.Supp. 629 (N.D.Cal., S.Div., May 26, 1958), evidence 
sufficient to show entry into U. 8S. without visa and membership in Com- 
munist Party; Cammarata v. Sahli, 163 F.Supp. 125 (E.D.Mich., 8.Div., 
June 17, 1958), failure to reopen deportation proceeding against alien 
who was confined to penal institution during period for which good moral 
character is required is not abuse of discretion; Tadashi Miyaki v. Robin- 
son, 257 F.2d 806 (7th Cir., July 8, 1958), cert. denied, U. S. Sup. Ct.. 
79 S.Ct. 155, 358 U. S. 894 (Nov. 17, 1958), discretion exercised properly 
against suspension of deportation; Holz v. Del Guercio, 259 F.2d 84 (9th 
Cir., April 14, 1958), evidence established no valid entry document; 
Kwong Hai Chew v. Rogers, 257 F.2d 606 (D.C. Cir., May 7, 1958), Immi- 
gration and Naturalization Service must be moving party and bear the 
burden of proof; Brunner v. Del Guercio, 259 F.2d 583 (9th Cir., May 20, 
1958), no finding that selective service form was voluntarily executed with 
full knowledge of its effect; Clair v. Barber, 258 F.2d 558 (9th Cir., June 
23, 1958), Board’s action denying suspension of deportation not arbitrary; 
Bisaillon v. Hogan, 257 F.2d 435 (9th Cir., July 1, 1958), conviction of 
willfully making false statement on passport application is conviction of 
crime involving ‘‘moral turpitude’’; Tandaric v. Robinson, 257 F.2d 895 
(7th Cir., Aug. 12, 1958), Board has authority to reopen hearing to 
produce additional proof and alien not denied due process; Memishoglu v. 
Sahli, 258 F.2d 350 (6th Cir., Aug. 13, 1958), alien on student non-immi- 
gration visa ineligible for suspension of deportation since he applied for 
relief from military service; Holzapfel v. Wyrsch, 259 F.2d 890 (3rd 
Cir., Oct. 9, 1958), conviction under State sex offender’s act is not within 
‘conviction of crime involving moral turpitude’’; Dabrowski v. Holland, 
259 F.2d 449 (3rd Cir., Oct. 10, 1958), no abuse of discretion in denying 
stay of deportation; Tomaselli v. Lehmann, 260 F.2d 519 (6th Cir., 
Oct. 16, 1958), section of law dealing with narcotic drug traffic by aliens 
operates retrospectively ; Lu v. Rogers, 164 F.Supp. 320 (D.C., March 31, 
1958), alien not deportable unless country to which deported gives consent, 
even though U. S. maintains no diplomatic relations with said country; 
Heikkila v. Barber, 164 F.Supp. 587 (N.D.Cal., S.D., July 1, 1958), 
although conduct of official shocked the court, the letter of the law was 
followed and authorities were free to deport alien; U. S. ex rel. Piperkoff 
v. Murff, 164 F.Supp. 528 (S.D.N.Y., July 30, 1958), no right to avoid 
deportation by later act of court in recommending alien not be deported 
for conviction of two crimes involving moral turpitude; Williams y. Sahli, 
166 F.Supp. 734 (E.D.Mich., S.D., Sept. 26, 1958), statute governing 
relief by suspension of deportation strictly construed, and not abuse of 
discretion even though great hardship results. 

Naturalization. Application of Mirzoeff, 253 F.2d 671 (2nd Cir., Feb. 
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10, 1958), alien native of Russia and citizen of Iran (neutral), who applied 
for relief from military service but was never classified or obtained such 
relief, not permanently disbarred from citizenship; U. 8. v. Chan Chick 
Shick, 254 F.2d 4 (2nd Cir., March 20, 1958), alien not present in U. S. 
for more than one year immediately consecutive to a lawful admission not 
entitled to naturalization; Budzislawski v. U. S., 254 F.2d 136 (9th Cir., 
April 15, 1958), trial court could, without further proceedings, correct 
error induced by Government’s arguments; Jubran v. U. 8., 255 F.2d 81 
(5th Cir., May 7, 1958), alien bound by intelligent election of exemption 
from military service, even though listing of country as a neutral was 
wrong; In Re Terzich’s Petition, 256 F.2d 197 (3rd Cir., June 2, 1958). 
where alien was arrested and final order of deportation was outstanding, 
naturalization court had no jurisdiction; In Re Cerati, 160 F.Supp. 531 
N.D.Cal., 8.D., Sept. 26, 1957), alien electing to claim exemption from 
service in the armed forces could not restore his eligibility for citizenship 
by subsequent service; In Re Field’s Petition, 159 F.Supp. 144 (S.D.N.Y., 
Feb. 13, 1958), where alien knowingly omitted Russia as place of residence 
but Immigration Service offered nothing to show this would have resulted 
in a denial of visa, alien deemed legally admitted and eligible for naturali- 
zation; In Re Mel’s Petition, 159 F.Supp. 136 (E.D.N.Y., Feb. 17, 1958), 
procurement of visa from Consul in Italy did not entitle alien to any status 
in regard to loss of U. 8. citizenship by reason of serving in a foreign army ; 
In Re Krause’s Petition, 159 F.Supp. 687 (S.D.Ala., S.D., March 10, 1958), 
alien unwilling to bear arms against England not entitled to naturalization ; 
In Re Pinner’s Petition, 161 F.Supp. 337 (N.D.Cal., S.D., March 12, 1958), 
alien, resident in U. 8. one year, who procured employment in the U. 8S. Air 
Force abroad but did not, until subsequently, file application to preserve 
U.S. residence, ineligible for naturalization ; Petition of Burky, 161 F.Supp. 
736 (E.D.N.Y., April 15, 1958), alien who executed application for exemp- 
tion from military service under treaty with Switzerland ineligible for 
U. §. eitizenship; In Re Petition of Lum Sum Git, 161 F.Supp. 821 
E.D.N.Y., April 17, 1958), where alien joined United States Air Force 
in China he was not within statute, since he was not located in the U. S. 
or other named areas at the time of enlistment ; In Re Calvo’s Petition, 161 
F.Supp. 761 (D.N.J., May 8, 1958), alien not misled by clerk as to his 
ineligibility for U. S. citizenship resulting from signing application for 
relief from military service; In Re Elken’s Petition, 161 F.Supp. 823 
E.D.N.Y., May 8, 1958), alien ineligible for citizenship even though appli- 
cation for exemption from military service was on wrong form and he was 
not notified of the statutory bar; In Re Perdiak’s Petition, 162 F.Supp. 
76 (S.D.Cal., C.Div., May 19, 1958), evidence sustained no abandonment 
of children in Hungary and so alien of good moral character; In Re De 
Campos’ Petition, 163 F.Supp. 173 (D.NJ., June 19, 1958), evidence 
established alien knew he was signing away his right to citizenship even 
though he could neither read nor write English; In Re Bruce’s Naturaliza- 
tion, 163 F.Supp. 493 (S.D.N.Y., June 30, 1958), circumstances disclosed 
intelligent waiver of petitioner’s right to citizenship; Application of 
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Kursteiner, 171 N.Y.S. 2d 684 (Sup. Ct., App. Div., Fourth Dept., March 
21, 1958), reply of clerk of local draft board as to alien’s relief from 
military service was not competent prima facie proof of ineligibility for 
citizenship ; Strupp v. Dulles, 163 F.Supp. 790 (S.D.N.Y., Aug. 9, 1957), 
naturalized citizen who had expatriated himself must exhaust his admin- 
istrative remedies; In Re Sing’s Petition, 163 F.Supp. 922 (N.D.Cal., 
S.D., June 30, 1958), lawful entry and physical presence not immediate 
and consecutive with entry into armed forces, so legislative intent favors 
naturalization; In Re Kielblock’s Petition, 163 F.Supp. 687 (8.D.Cal., 
C.D., July 10, 1958), unmarried female alien is of good moral character, 
although she engaged in sexual intercourse with married man; Jn Re 
Naturalization of Spak, 164 F.Supp. 257 (E.D.Pa., July 24, 1958), evidence 
showed no extenuating circumstances for lack of support of child, so alien 
not of ‘‘good moral character’’; Petition for Naturalization of W—, 164 
F.Supp. 659 (E.D.Pa., Sept. 2, 1958), insufficient evidence of good moral 
character; Petition for Naturalization of Zaharia, 166 F.Supp. 314 
(S.D.N.Y., Sept. 19, 1958), savings clause of 1952 Act protects alien who 
previously had five years’ continuous residence and then was transferred 
to foreign country, since he complied with 1940 Act; Petition for Naturali- 
zation of Horvath, 166 F.Supp. 938 (N.D.W.Va., Oct. 20, 1958), since order 
of deportability outstanding, petition denied. 

Denaturalization. Matles v. U. S., Lucchese v. U. 8., Costello v. U. S8., 
356 U. 8. 256 (April 7, 1958), affidavit of good cause necessary to initiation 
of denaturalization proceedings; U. 8. v. Diamand, 356 U. S. 257, 78 S.Ct. 
715 (April 7, 1958), affirming, Per Curiam, 255 F.2d 749 (9th Cir., 1957), 
filing of affidavit showing good cause prior to action for denaturalization 
is an indispensable requirement; Nowak v. U. 8., 356 U. S. 660 (May 26, 
1958), to sustain charge of fraudulent procurement of citizenship there 
must be clear, unequivocal and convineing evidence which does not leave 
the issue in doubt; Maisenberg v. U. S8., 356 U. S. 670 (May 26, 1958), 
companion decision to Nowak, supra; Dulles v. Katamoto, 256 F.2d 545 
(9th Cir., June 6, 1958), dual citizenship allowed, since government has 
heavy burden of proving otherwise in denaturalization proceeding; U. 8. 
v. DeLucia, 256 F.2d 487 (7th Cir., June 18, 1958), evidence justified 
decree revoking certificate of citizenship granted alien on the grounds of 
false name, prior convictions, and fraud upon the court; Stacher v. U. 8., 
258 F.2d 112 (9th Cir., July 15, 1958), evidence sufficient for denaturali- 
zation; U. S. v. Fisher, 258 F.2d 362 (7th Cir., July 25, 1958), petition 
dismissed for lack of filing statutory affidavit; vigorous dissent on merits; 
U. 8. v. Failla, 164 F.Supp. 307 (D.N.J., July 18, 1958), evidence sufi- 
cient, alien waived requirement of filing of affidavit showing good cause by 
failure to attack promptly. 

Passports. Kent v. Dulles, 357 U. S. 116 (June 16, 1958), reprinted 
in 53 A.J.I.L. 171 (1959), Secretary of State has no authority to promul- 
gate regulations denying passports to Communists or regulation giving 
authority to demand a non-Communist affidavit from citizen applying fo 

a passport; Dayton v. Dulles, 357 U. S. 144 (June 16, 1958), noted ibid. 
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177, a citizen cannot be denied a passport on ground he was going abroad 
to advance the Communist cause. 

Miscellaneous. U. 8S. v. Cores, 356 U. S. 405 (May 19, 1958), alien 
erewman remaining beyond permit is guilty of continuing offense which 
may be prosecuted in any district where he is found, even though it is not 
the district where he was present when his permit expired; Brownell v. 
Stjepan Bozo Carija, 254 F.2d 78 (D.C. Cir., Dee. 5, 1957), entry upon 
transit visa not unlawful merely because alien intended to take advantage 
of U. S. law if the opportunity offered itself for him to remain in U. S.; 
Cheng Lee King v. Carnahan, 253 F.2d 893 (9th Cir., March 24, 1958), 
where alien merchant seaman could not return to land of last residence 
nor the country of his birth, denial of adjustment of his immigration status 
without making a determination as to his moral character improper; 
Earle v. U. 8S. 254 F.2d 384 (2nd Cir., April 21, 1958), departure bond 
enforceable, notwithstanding alien voluntarily departed prior to the date 
fixed after admitting failure to comply with conditions of admission; King 
v. Carnahan, 160 F.Supp. 721 (N.D.Cal., S.D., Oct. 5, 1956), where fear 
of persecution barred return to China, but reason he could not return to 
Singapore was inability to obtain a visa, alien not entitled to present 
case to Congress for determination of permanent residence ; Varga v. Ryan, 
160 F.Supp. 113 (D.Conn., July 11, 1957), fact that plaintiff alien was 
outside the district when defendant received notice of restraining order 
is immaterial, and question is whether court had jurisdiction of Director 
when he had ability and authority to grant relief which alien sought 
under Hungarian Refugee Relief Program; U. 8S. v. Bakouros, 160 F.Supp. 
173 (E.D.Pa., March 28, 1958), in prosecution for unlawful re-entry 
after deportation, crewman’s landing permit, issued pursuant to con- 
cealment of fact that alien was previously deported, was invalid so that 
evidence proved defendant guilty of offense charged; Mantyk v. Sahli, 161 
F.Supp. 199 (E.D.Mich., S.D., March 31, 1958), Attorney General has 
power to suspend approval of petition granting non-quota status; U. S. 
v. Watterworth, 162 F.Supp. 527 (D.Md., May 2, 1958), prosecution of 
alien for illegal entry after departure under order of deportation and 
subsequent return; In Re Lee Tin Mew, 162 F.Supp. 812 (D.Hawaii, May 
14, 1958), Attorney General properly invoked statutory power and could 
aid the court in directing individual to appear and testify as to his privilege 
to reside in the United States; Dept. of Mental Hygiene v. Renel, 173 
N.Y.S. 2d 231 (Sup. Ct., App. Term, First Dept., March 20, 1958), leave 
to appeal granted from affirmance of decision that ‘‘affidavit of support’’ 
executed to induce admission of alien created only a moral obligation to 
support not enforceable as a contract; Shikoh v. Murff, 257 F.2d 306 (2nd 
Cir, June 27, 1958), marriage to American citizen furnished no basis 
for adjustment of status due to invalidity of prior divorce; Ieronimakis 
v. Spence, 257 F.2d 874 (4th Cir., June 30, 1958), no abuse of discretion 
to repatriate seaman suffering from disease requiring several months’ treat- 
ment; Kotsampas v. U. S., 257 F.2d 64 (6th Cir., July 15, 1958), offense 
of remaining in U. S. in excess of time permitted by landing permit is 
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continuing offense for venue purposes; Jones v. U. S., 260 F.2d 89 (9th 
Cir., Oct. 3, 1958), in prosecution for illegally transporting aliens, multiple 
punishment for each of the aliens transported at one time is proper; 
Siminoff v. Murff, 164 F.Supp. 34 (S.D.N.Y., July 13, 1958), orders of 
supervision over deportable aliens not abuse of discretion ; U. 8S. v. Gagliano, 
166 F.Supp 601 (E.D.N.Y., Oct. 10, 1958), in prosecution for re-entry 
without consent, amendment granting blanket permission not given retro- 


active effect. 


RECENT SIGNIFICANT GERMAN AND DutcH DEcIsIons * 


Citizenship Act of 1913—loss of citizenship by marriage to a foreigner 
—Land legislation prior to establishment of Federal Republic- 


policy of Military Government 


Police authorities issued an expulsion order against a woman resident 
of Bremen, who had married an American citizen in 1948. The lower 
administrative courts found that the facts warranted her expulsion, pro- 
vided she was a foreigner or a stateless person. The appellate court held, 
however, that she had not lost her German citizenship, because section 17, 
No. 6, of the German Citizenship Act, providing that a German woman 
lost her citizenship by marriage to a foreigner, had been repealed by the 
Land Constitution of Bremen of 1947. This Constitution provides that 
no one shall be discriminated against by reason of sex (Article 2, para- 
graph 2). The appellate court reasoned that loss of citizenship on the 
basis of section 17, No. 6, was discriminatory ; that the Basic Law removed 
this discrimination in Article 16; and that, until the Basic Law became 
effective on May 23, 1949, the question was governed by the Constitution 


“av, 


of Bremen. The Federal Administrative Court reversed for the following 
reasons : 

Even if the legislature of Bremen had intended to change the Reich 
Citizenship Act, it had no power to do so, both under principles of Consti- 
tutional law and under occupation law. A member state cannot legislate 
on rules which determine citizenship of the national state; German citizen- 
ship must be regulated uniformly. Even though a German Constitution 
did not exist at the time of the adoption of the Bremen Constitution, yet 
Germany existed as a state, and the legislative power of the Lander was 
limited by the existence of that national state. 

Oceupation law likewise prohibited a Land from legislating in the field 
of national law. This follows from the letter in which the Military Gov- 
ernor gave his approval to the Constitution of the Free and Hanseatic 
City of Bremen and from the speech which General Clay gave before 
the Ministers Presidents of the Lander in Stuttgart on January 8, 1947, 
in which he said: ‘‘It is clear that state legislation may not extend to the 
field of national legislation nor contradict it.’’ This is confirmed by the 
practice of the American Military Government. As a matter of principle 
the American Military Government did not permit the Lander to carry out 


* Prepared by M. Magdalena Schoch, U. 8. Department of Justice, Washington, D. C. 
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naturalizations or releases from citizenship. Furthermore, when Bavaria 
intended to legislate with regard to Land citizenship, the U. S. Military 
Government withheld its approval. Thus the U. S. Military Government 
acted in accordance with the principles which the British Military Gov- 
ernment expressly laid down in Ordinance No. 57. 

Consequently, when plaintiff married her husband in 1948, section 17, 
No. 6, of the Reich Citizenship Act was in effect and she lost her German 
citizenship. Therefore the Police Regulations concerning Foreigners could 
be applied to her. Federal Administrative Court, May 22, 1958 (BVerwG 
1 C 124/56 Bremen). 11 Neue Juristische Wochenschrift 1410 (1958). 


Military occupation—Military Government Law No. 52 concerning 
the Blocking and Control of Property—liability of custodian to 
owner of blocked property 


The plaintiff company was placed under property control according to 
Military Government Law No. 52 in the British zone of occupation. The 
defendant was appointed custodian of the company’s property in 1945. 
The plaintiff sued him for damages on the ground that he had dissipated 
assets of the company. The lower courts denied the claim on factual and 
legal grounds. The Supreme Court held that on the facts presented the 
custodian had not violated his duties toward the plaintiff, but it neverthe- 
less discussed the legal basis for the liability of a custodian under Law 
No. 52. The Supreme Court reasoned as follows: 

The Court of Appeals is of the opinion that the property custodians 
appointed under Law No. 52 were not liable to the owners, since they had 
the sole duty to safeguard the interest of the Military Government. The 
Court of Appeals erred in holding that the defendant custodian acted in 
the exercise of governmental powers and therefore was protected by the 
provisions of German law excluding personal liability of public officials 
for their official acts. The custodian, although appointed by a govern- 
mental act, was not a public official in the meaning of German public law; 
he was not charged with the exercise of public functions, but his activities 
were exclusively of a private-law nature, 1.e., his sole duty was to administer 
the property which remained the plaintiff’s property. 

The custodian’s personal liability for damages arising from his adminis- 
tration can be based on the Code provisions on torts or on a quasi-contrac- 
tual relationship created by statute. Tort liability in this case is eliminated 
by the fact that the statute of limitations has run. But the Court of 
Appeals erred in denying the existence of a mandate relation (Geschdfts- 
besorgungsverhaltnis), according to section 675 of the Civil Code, between 
the parties. It is true that in this case there was no State law defining 
the liability of the custodian such as the States in the former American 
zone of occupation enacted (Bavaria, 1947; Bremen and Baden-Wiirttem- 
burg, 1948; Hesse, 1950). But no legislation was necessary to create such 
liability ; the laws referred to merely clarified an existing liability. 

It is a principle of German law that an administrator of another’s prop- 
‘rty who is appointed by an act of government has a duty toward the 
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owner to manage the property carefully and is liable to him for culpable 
violations of this duty. This principle applies to trustees in bankruptcy, 
administrators of estates, guardians, curators, and holders of similar posi- 
tions. The characteristic which the custodian under Law No. 52 has in 
common with these persons is the fact that he is charged with the admin- 
istration of the property of another. The Court of Appeals erred in 
holding that the custodian under Law No. 52 had to safeguard the interest 
of the occupying Power exclusively and that thus he had to administer 
the property not for the owner but rather against him. It is true that 
in the case here, where the property was blocked because of the political 
incrimination of the owner, the blocking and appointment of a custodian 
were directed against the owner, but it does not follow that the custodian 
did not have to take the interests of the owner into consideration. In 
many respects the interests of the occupant in preserving the blocked 
property were identical with those of the owner. Federal Supreme Court, 
VIlIth Civil Division, June 24, 1957 (VII ZR 310/56). 24 Entscheidungen 
des Bundesgerichtshofes in Zivilsachen 393. 


Federal Indemnification Law—no claims of Austrian persecutees 
against Germany 


A persecutee who was an Austrian citizen at the time of the annexation 
of Austria filed a claim against Germany for damages under the Federal 
Indemnification Law. The claim was denied, and the denial was upheld 
by the courts. The Court of Appeals held: 

The claim must fail because the persecutee was an Austrian citizen. 
By Article 23, paragraph 3, of the State Treaty for the Re-establishment 
of an Independent and Democratic Austria, of July 27, 1955 (see 49 
A.J.I.L. Supp. 162), the Austrian Federal Government waived on its own 
behalf and on behalf of Austrian nationals 


all claims against Germany and German nationals outstanding on 
8th May, 1945, except those arising out of contracts and other obliga- 
tions entered into, and rights acquired, before 13th March, 1938. 


There can be no doubt that according to this provision any claims of 
Austrian citizens against the German Reich for damages inflicted on them 
after March 13, 1938, are cut off. The only question that may remain is 
whether the exception of claims ‘‘arising out of contracts and other obliga- 
tions entered into, and rights acquired, before 13th March, 1938’’ applies 
to claims under the Indemnification Law. This question must be answered 
in the negative. 

In order to reach the proper interpretation of Article 23, one must 
recall the political and economic background of this provision. The victors 
of the second World War were aware of the fact that reparations which 
they had imposed upon Germany after the first World War had resulted 
in a serious disruption of the international economy. They wished to avoid 
repetition of this mistake, and therefore did not assert any claims for 
reparations after the collapse of Germany. Instead, they fixed a global 
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reparation for all damages suffered by the Allies and their nationals from 
measures of the National Socialist regime. For this purpose all public 
and private German property situated outside the borders of the German 
Reich as they existed on December 31, 1937, was, inter alia, awarded to 
the victorious Powers. The Allies in turn obligated themselves to com- 
pensate their nationals for all damages which they suffered from measures 
of the National Socialist government and thus to relieve the German Reich 
or the Federal Republic of all claims of that kind. This was first done 
by the Inter-Allied Reparations Agreement in 1946. Similar provisions 
are contained in the Peace Treaties of the Allies with Italy, Hungary, 
Rumania, Bulgaria, and Finland. Accordingly, all nationals of these 
countries are not entitled to any indemnification claims under the Indemni- 
fication Law, provided that they had such nationality at the time when 
the damage occurred. 

Since the Allies, in the State Treaty of 1955, likewise granted Austria 
a global reparation for the damages suffered during the National Socialist 
regime, by transferring to Austria all German assets situated in Austria 
(Article 22, No. 11), they intended to impose, and did impose, upon the 
Austrian Federal Republic the obligation to indemnify its nationals for 
all damages arising from National Socialist acts of terror. This is the 
meaning of Article 23. Hence the exceptions made in Article 23 for 
claims and rights which had arisen prior to March 13, 1938, cannot apply 
to the reparation of National Socialist wrongs. Court of Appeals of Celle, 


July 30, 1957 (2U 196/56 E). 8 Rechtsprechung zum Wiedergutmachungs- 
recht 400 (1957). 


Convention on the Settlement of Matters Arising out of the War and 
the Occupation—Article 7—criminal jurisdiction of occupying 
Powers—revocation of parole by German authority 


The appellant, a German citizen, was sentenced to imprisonment by the 
American High Military Court. After having served part of the sentence 
he was released on parole. During the period of parole he was given a 
prison sentence by a German criminal court. Upon recommendation of 
the Mixed Clemency Advisory Board the Minister of Justice of Hesse 
revoked his parole. The criminal court to which the prisoner applied for 
relief held that the revocation was lawful, and the appellate court affirmed 
on the following grounds: 

The judgments and decisions of the courts of the occupying Powers 
were, as the Federal Supreme Court has consistently held, decisions of 
foreign courts. They rested upon the power held by the occupants. The 
Conventions of the Federal Republic with the Three Powers have restored 
the sovereignty of the Federal Republic, so that the exercise of criminal 
jurisdiction by German courts is limited only to the extent that the con- 
ventions expressly so provide. 

Under Article 7, paragraph 1, of the Convention for the Settlement of 
Matters Arising Out of the War and the Occupation 
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all judgments and decisions in criminal matters heretofore or here- 
after rendered in Germany by any tribunal or judicial authority of 
the Three Powers or any of them shall remain final and valid for all 
purposes of German law and shall be treated as such by German courts 
and authorities. 


They must now be executed by German authorities in the same manner as 
if they were German decisions. The Federal Republic has in this respect 
become the legal successor of the former occupying Powers and has at 
the same time assumed responsibility for the persons sentenced. The 
measures to be taken by the German authorities on the basis of sentences 
rendered by an occupying Power are not restricted to those persons who 
were imprisoned at the time when the convention became effective or at 
the time when a decision has to be made concerning them. Thus Article 7, 
paragraph 2, of the convention provides expressly that the German author- 
ities must confine in prison until the termination of their sentences persons 
‘‘who have been or shall be sentenced’’ by occupation courts or who are 
held for trial before such courts. According to this wording, there may 
be among them persons who were not imprisoned at the time when the 
German authorities took over and the confinement of such persons need 
not be ordered by the former occupying Power. 

Paragraph 6 of Article 7 provides that the Federal Republic shall have 
the exclusive right to make final decisions in all matters of termination or 
reduction of sentences, parole, pardon and other acts of clemency regarding 
German nationals confined in German institutions pursuant to paragraph 
2; in eases of persons sentenced for certain offenses against the occupying 
Power, decisions in favor of such persons may be made only in accordance 
with the recommendation of the Mixed Clemency Advisory Board estab- 
lished under paragraph 5. Neither this provision nor the rules laid down 
in the other parts of Article 7 compel the conclusion that the German 
authorities had merely the power to grant or to deny the acts of clemency 
mentioned. 

It would be illogical if a German prisoner could be released on parole 
by the German authorities but that parole could not be revoked. If this 
were so, parole would amount to a definite release; for the Three Powers 
would no longer have jurisdiction to revoke the parole. The power of the 
German authorities to revoke a parole results necessarily from the transfer 
of criminal jurisdiction to them. Court of Appeals of Frankfurt, Order 
of January 4, 1958 (2 Ws 363/57). 11 Neue Juristische Wochenschrift 761. 


Hague Rules of Land Warfare, Article 46—Polish Jewish refugees 
interned in Shanghai—Germany liable for indemnification 


Plaintiff, a Jew who lived in Poland until the beginning of the war, 
fled his country and finally reached Shanghai in 1941. There he was 
interned by the Japanese in the Shanghai-Hongkew Ghetto from May 15, 
1943, to August 15, 1945. In 1946 he emigrated to Australia and acquired 


Australian nationality. He sued for damages under the Federal Indemni- 
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fication Law, section 160 (deprivation of liberty). The Court of Appeals 
of Coblenz decided in his favor on these grounds: 

The deprivation of liberty which plaintiff suffered was made possible 
by the fact that plaintiff had lost the protection of the German Reich. He 
was entitled to such protection as an inhabitant of an occupied country. 
Germany as the occupying Power had a duty under Article 46 of the Hague 
Rules of Land Warfare to respect the honor and the rights of family, 
life, and private property, as well as religious beliefs and practices in the 
occupied Polish territory. Germany had assumed all governmental power, 
and the inhabitants of Poland could not look to their own government for 
protection. Germany’s obligation under international law cannot be ques- 
tioned, as the lower court did, on the ground that the occupation of Poland 
did not have a definite, internationally recognized character. The appli- 
cation of the Hague Rules is not dependent on these criteria. 

The question raised by the defendant state, whether the German Reich 
had certain obligations to protect Poles in foreign countries, need not be 
decided here. Plaintiff was in Poland in September, 1939, when the Ger- 
man troops occupied the country. Instead of honoring its obligations 
under Article 46 of the Hague Rules, the National Socialist government 
began to persecute the Jewish population and thus drove them to flight. 
By leaving Polish territory under the pressure of persecution, the Polish 
Jews definitely lost the protection of the occupying Power to which they 
were entitled. This is what made possible the subsequent deprivation of 


liberty which plaintiff suffered in Shanghai. Court of Appeals of Coblenz, 
July 8, 1958 (3W (Weg) 7/58). 9 Rechtsprechung zum Wiedergut- 
machungsrecht 398 (1958). 


Enemy Property Law of The Netherlands—citizenship of a Polish 
citizen who was placed on the List of Ethnic Germans—non-recogni- 
tion of ‘‘Fuehrer decree’’ of October 8, 1939 


Plaintiff, a Polish citizen and resident in 1939, was entered in the List 
of Ethnic Germans (Deutsche Volksliste) in 1942 and thereby acquired 
German citizenship under the laws then in effect. He resided in Western 
Germany after 1945. The Netherlands Office of Alien Property (Beheers- 
institut) vested his assets in Holland and refused to release them on the 
ground that he was an enemy alien in the meaning of the Netherlands 
Enemy Property Decree of October 30, 1944. Plaintiff appealed to the 
competent court, the Raad voor Rechtsherstel, which reversed the decision 
of the Beheersinstitut. The court held: 

The Fuehrer decree of October 8, 1939, concerning the organization and 
administration of the Eastern territories, effective October 26, 1939, in- 
corporated certain conquered Polish territories into the German Reich. 
It provided, inter alia, that the inhabitants ‘‘of German or related blood”’ 
were to become German citizens in accordance with further legislation, 
and that the ‘‘ethnic Germans’’ (Volksdeutsche) in these territories be- 
came German citizens in accordance with the Reich Citizenship Act. This 
latter provision can only mean that those persons who were classified as. 
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ethnic Germans obtained German citizenship by virtue of the decree, a 
fact which could not be altered either by the subordinated legislative 
authority or by the persons affected themselves. The legislative authority 
actually interpreted the decree in this way, as is shown, e.g., by the decree 
of March 4, 1941, concerning the List of Ethnic Germans, which provides 
in section 3 as follows: 
The former citizens of Poland or Danzig who fill the requirements for 
registration in parts 1 or 2 of the List of Ethnic Germans acquire 
German citizenship as of October 26, 1939, regardless of the date of 
registration. 

The manner in which these persons became Germans cannot in any fash 
ion be compared to any kind of proceeding for naturalization upon applica- 
tion; in fact, it made German citizens out of citizens of a foreign state 
merely because they had certain qualifications, possibly even against their 
wishes. In deciding the question whether they should recognize and apply 
the enactments referred to, Netherlands courts must take into consideration 
that the decree of the Fuehrer of October 8, 1939, was issued at a time when 
the state of war between Poland and Germany continued. The provisions 
cited must therefore be considered as entirely void, since they are in 
flagrant contradiction to international law. Consequently, the plaintiff 
has never lawfully acquired German citizenship. 

This result is not changed by any statements which the plaintiff himself 


may have made concerning his German citizenship nor by Article 116, para- 


graph 1, of the German Basic Law, which defines as a German ‘‘ within 
the meaning of this Basic Law’’ anyone who has German citizenship or 
who has been received in the territory of the German Reich as it existed 
on December 31, 1937, as a refugee or expellee of German ethnic origin. 
Without having to decide whether the plaintiff belongs in any of these 
categories, we must state that this provision did not confer citizenship 
upon the refugees and expellees. Article 116, paragraph 1, of the Basic 
Law is not a provision on citizenship but a rule relating to certain for- 
eigners, designed te grant a special status to these groups in order to safe- 
guard their persons and their property. To treat such persons, who are 
either stateless or citizens of another state, as citizens of an enemy nation 
would be contrary to the purpose of the Enemy Property Decree. Raad 
voor Rechtsherstel, Decision of July 17, 1956 (R 26, 491-S). 11 Neu 
Juristische Wochenschrift 319 (1958), with note by R. Graupner, London. 
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Yearbook of the International Law Commission, 1949. Summary Records 
and Documents of the First Session. New York: United Nations; Co- 
lumbia University Press, 1956. pp. vi, 312. Index. $3.00. 

Yearbook of the International Law Commission, 1950. Vol. I: Summary 
Records, Second Session. pp. x, 342, Index, $3.50; Vol. Il: Documents, 
Second Session. pp. iv, 387, $4.00. New York: United Nations; Co- 
lumbia University Press, 1957, 1958. 

Yearbook of the International Law Commission, 1951. Vol. 1: Summary 
Records, Third Session. pp. viii, 450, Index, $4.50; Vol. II: Documents, 
Third Session. pp. iv, 146, $1.50; New York: United Nations; Columbia 
University Press, 1957. 

Yearbook of the International Law Commission, 1952. Vol. Il: Docu- 
ments, Fourth Session. New York: United Nations; Columbia Univer- 
sity Press, 1958. pp. iv, 72. $ .70. 

Yearbook of the International Law Commission, 1956. Vol. I: Summary 
Records, Eighth Session. pp. ii, 294, Index, $3.00; Vol. II: Documents, 
Eighth Session. pp. iv, 303. $3.00. New York: United Nations; Co- 
lumbia University Press, 1956. 

Yearbook of the International Law Commission, 1957. Vol. 1: Summary 
Records, Ninth Session. pp. viii, 232, $2.50; Vol. Il: Documents, Ninth 
Session. pp. iv, 147, $1.75. New York: United Nations; Columbia 
University Press, 1957, 1958. 

Yearbook of the International Law Commission, 1958. Vol. Il: Documents, 
Tenth Session. New York: United Nations; Columbia University Press, 
1958. pp. iv, 140. $1.50. 

The International Court of Justice and the United Nations Internationa! 
Law Commission are making distinguished contributions to the develop- 
ment of international law. The work of the Court has been superbly docu- 
mented in readily available publications. Until recently the International 
Law Commission has been poorly served in this respect. Although its 
valuable documentation could be consulted in scattered depository libra- 
ries, its printed publications were few. Most of its documents and all the 
records of its discussions and proceedings were merely mimeographed in 
impermanent form and were not for sale anywhere. 

By Resolution 987 (X), adopted by the United Nations General Assembly 
on December 3, 1955, provision was made for the printing of the documents 
relating to the first seven sessions of the Commission, ¢.e., the ‘‘studies, 
special reports, principal draft resolutions and amendments,’’ in their 
original languages (English or French) and for the printing of the Sum- 
mary Records of the Commission ‘‘initially in English.’’ By the same 
resolution, the Secretary General was requested to arrange for the printing 
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each year in English, French and Spanish of the current documentation of 
the Commission and to consult the Commission with respect to the selec- 
tion and editing of its documents. 

At its 8th Session in 1956, the Commission decided that the selection of 
documents for publication should be under its control and that the records 
and documents should be published in the form of a Yearbook of the Inter- 
national Law Commission consisting of one or two volumes according to the 
size of the documentation of each session. The Commission considered it 
indispensable that the final Report of the International Law Commission 
covering the work of a session be included in the Yearbook, although the 
Report is available separately in five languages. 

The first volumes to appear under this program were Volume I of the 
1956 Yearbook and a single-volume Yearbook for 1949, both of which were 
published in 1956. The established pattern of the Yearbook is to include 
in Volume I the Summary Records of a session and in Volume II the doc 
ments, including the annual Report of the Commission. The Summary 
Records so far published include those of the Ist meeting (1949) through 
the 133rd (1951), and the 331st (1956) through the 430th meeting (1957 
It is expected that the 200-meeting gap will shortly be filled. Although the 
Commission in its 1956 Report considered it ‘‘indispensable’’ that each 
Yearbook be provided with an index, no Volume II, covering documents, 
is indexed. Neither volume for 1957 contains an index and the index for 
Volume I of 1956 is quite inadequate. 

The selection of documents for inclusion in the Yearbooks is fairly com 
plete. The few documents of the Commission which previously appeared 
in print, e.g., A/CN.4/1, 2, 4, 5, 6, 7, are not reprinted in the Yearbook fo 
1949. Certain mimeographed lists and memoranda prepared by the U.N 
Secretariat are omitted, as are some of the working documents (A/CN.4/W 
and A/CN.4/L. series). The substance or textual passages of some of the 
omitted documents are incorporated in appropriate places in the Yearbooks 
Each volume of documents contains a list of other documents relating 1 
a particular session of the Commission which are not reproduced. The 
omissions do not significantly hinder an understanding of the work of th: 
Commission. The editing of the Yearbook is excellent. 

Whatever doubts may exist in some quarters as to the value of th 
codification, restatement and progressive development of international law 
or of the Commission’s contributions to that work can be laid at rest b) 
an examination of the results of the 1958 Geneva Conference on the Law o! 
the Sea. The draft treaties opened for signature at Geneva preponderant); 
reflect the years of preparatory work by the International Law Commissio! 
and even its drafting. 

In view of the work under way or still to be initiated in the long-rang« 
program of the Commission, the publication of its records should aid it b) 
encouraging more knowledgeable and constructive criticism of its methods 


of work and of the results of its labors. 
HERBERT W. Briaes 
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Académie de Droit International. Recueil des Cours, 1955. Vols. I and 
[I (Tomes 87 and 88 of the Collection). Leyden: A. W. Sijthoff, 1956, 
1957. Vol. I: pp. x, 573, Index; Vol. IL: pp. viii, 525, Index. FI. 
40.00 each. 


The lectures at the 1955 session of the Hague Academy of International 
Law, reprinted in these volumes, were delivered by scholars from the 
United Kingdom (three), the United States (three), France (two), The 
Netherlands (one) and Switzerland (one). 

Taking the lectures in the order in which they were printed, Dr. C. 
Wilfred Jenks contributed an unusually interesting analysis of the pro- 
cedure devised by the 1.L.0. for the examination of allegations concerning 
the infringement of trade union rights (‘‘The International Protection of 
Freedom of Association for Trade Union Purposes’’). Displaying its 
customary flexibility in the face of governmental nonco-operation with the 
1950 Fact-Finding and Conciliation Commission on Freedom of Associa- 
tion, the Governing Body in 1951 established the Committee on Freedom of 
Association. The 1950 Commission required the consent of the state against 
which allegations were made in order to institute the necessary investiga- 
tion. The 1951 Committee, being essentially an advisory body, needs no 
consent of the government against which complaints are made. Its pur- 
pose is to advise the Governing Body whether or not the complaints are 
worthy of examination by the Governing Body. The bulk of the paper 
is devoted to an analysis of the ‘‘case law’’ of the Committee which con- 
sidered complaints against 64 governments. Without being legally bound 
to do so, most of these governments co-operated with the Committee’s ex- 
amination of the merits of the complaints. Dr. Jenks concludes that the 
Committee succeeded ‘‘in establishing a measure of international account- 
ability by governments for their trade union policies.’’ (Vol. I, p. 104.) 
This is perhaps an overly optimistic judgment, as is the assertion that 
‘the principle of freedom of association . . . must be regarded as having 
taken its place among the ‘general principles of law recognized by civilized 
nations.’’’ (p. 30.) Dr. Jenks’ lectures reveal a most interesting field 
for further research. 

In ‘*Recent Developments of the Principle of Domicile in English Law’’ 
Professor Norman Bentwich examines the modifications of the applicable 
English concepts during the twenty years which have elapsed since he first 
lectured at the Academy on this subject. English courts have abandoned 
the policy of ‘‘splendid isolation’’ in this matter and have developed the 
law so as to bring it ‘‘into fuller accord with human needs and with the 
conditions of our time.’’ (Vol. I, p. 122.) 

Dr. Georg Schwarzenberger delivered the principal course of lectures 
on ‘*The Fundamental Principles of International Law.’’ These prin- 
ciples, seven in number, are: sovereignty, recognition, consent, good faith, 
self-defense, international responsibilty, and freedom of the seas. The 
‘ast two are treated somewhat scantily ; the principle of good faith received 
the fullest treatment and the doctrine of abuse of right, in that context, 
is particularly interesting. The author contends that there is little sup- 
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port for this doctrine in practice and that, in fact, it is unnecessary, as 
the cases in which it has been involved can be explained more adequately 
on other grounds. When is a principle of international law deserving of 
being singled out as ‘‘fundamental’’? The test suggested by the author 
is that ‘‘each of these principles makes an essential contribution of its 
own to the structure of universal international law’’ (Vol. I, p. 372), and 
that without it international law would be inconceivable. However, even 
within the seven principles there is a hierarchy of relevance. Five of them, 
to wit, consent, good faith, self-defense, international responsibility and 
freedom of the seas, ‘‘constitute the international public order’’ (p. 376). 
Schwarzenberger to the inductive approach, should have chosen to present 
not equally essential, as ‘‘every act of recognition could be expressed in 
terms of consent.’’ (p. 378.) 

It may appear paradoxical that a scholar who is as committed as is Dr. 
Schwarzenberger, to the inductive approach, should have chosen to present 
virtually the whole sweep of international law from the standpoint of 
fundamental principle. To guard against the charge that he lapsed into 
**deductivism,’’ he is careful to point out, first, that his principles are ‘‘an 
abstraction, and nothing but an abstraction from a number of rules which 
themselves bear the hall-mark of’’ one of the law-creating processes (cus- 
tomary international law, treaties and general principles) and, secondly, 
that it is not permissible ‘‘to derive from such abstractions new rules.”’ 
(pp. 207-208.) An exception is made for such fundamental principles as 
are incorporated into multilateral treaties like the Covenant of the League 
of Nations or the Charter of the United Nations. <A principle, so incor- 
porated, may become more precisely defined and ‘‘instead of being a 
mere abstraction from legal rules, it may itself become a binding rule 
of wide scope from which other subordinate rules may be legitimately 
derived. Whether this is the case is a matter of interpretation of the 
instrument in question.’’ (p. 213.) 

The title of Professor Roger Pinto’s lectures, ‘‘Za prescription en droit 
international,’’ is rather misleading, as he is not concerned with prescrip- 
tion in the technical sense. In fact he argues that international law cannot 
and should not borrow the principle of prescription from municipal law. 
In the latter system, prescription ‘‘is the daughter of custom.’’ In the 
former system, custom is sufficient: it creates, changes and erases rules 
and principles in conformity with its specific juristic character. Thus, 
paraphrasing Judge Lauterpacht, the author says: ‘‘Prescription is but 
another expression for customary international law.’’ (Vol. I, p. 411.) 
He is, then, concerned with the elements necessary for the growth of rules 
of customary international law and these are: effectiveness and recogni- 
tion. Neither element by itself is sufficient; it is the confluence of efiec- 
tiveness and recognition which creates new law (p. 426). 

Professor J. P. A. Francois gives an admirable survey of the Permanent 
Court of Arbitration (‘‘ La Cour Permanente d’Arbitrage, Son Origine, 
Sa Jurisprudence, Son Avenir’’). It has handled twenty-four cases in 
the past and some cases are pending. The author sees the possibility of even 
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greater use of its facilities in the future, if the governments would agree 
to submit to arbitration disputes between states on the one side and great 
corporations and individuals on the other. While, according to Article 
37 of the Hague Convention for the Pacific Settlement of International 
Disputes, arbitration ‘‘has for its object the settlement of disputes between 
States,’’ Article 47 creates the possibility of utilizing the services of the 
Bureau and its expertise for proceedings between governments and indi- 
viduals or corporations.‘ A precedent for this exists in the case between 
China and the Radio Corporation of America. Professor Francois also 
cites the recommendation of the International Chamber of Commerce, 
adopted at its 1953 Vienna session, 


that the Permanent Court of Arbitration at The Hague should under- 
take the study of the adaptation of its organization for the purpose 
of settling disputes between States and individuals. (Vol. I, p. 545.) 


Under the title, ‘‘Za Crise et les Transformations du Droit des Gens,’’ 
Professor Josef L. Kunz, drawing upon his personal experience and vast 
erudition, presents a general survey of the developments since the first 
World War. If the crisis in the influence of international law can be 
traced tc insecurity and uncertainty and the division of the world into 
antagonistic ideological bloes, the transformation is largely due to the 
fact that, since 1914, international law has been in a state of transition 
from classic to a new legal order. This transition is largely due to the 
emergence of international organizations and the prevailing tendency to 
limit sovereignty as well as the right to resort to war. Without a break 
in continuity, international law evolved from a decentralized to a relatively 
centralized order; new limitations upon sovereignty point to a supra— 
rather than a mere inter—national legal order. Kunz agrees with De 
Visscher that the individualistic distribution of power which characterized 
the 19th-century law of nations continues as a characteristic—and liability 
—of the new law. There is an air of pessimism in this at once personal 
and objective review, though in the end Kunz, as Max Huber did before 
him, expresses the view that the prevailing crisis of international relations 
will be overcome by a spiritual renaissance. 

The power of international tribunals to determine their own competence 
is the subject of Professor Georges Berlia’s lectures (‘‘Jurisprudence des 
Tribuneaux en ce qui concerne leur Compétence’’). This competence which 
Professor Berlia calls competence-competence (shades of the German 19th- 
century concept of sovereignty as ‘‘Kompetenz-Kompetenz’’!) is largely 
derived from the silence of the compromis. Historically it was argued 
first by the American Commissioner in The Betsy and accepted by thé 
Anglo-American Mixed Commission in its award. It was affirmed by 
the American-Mexican Commission in 1841 and again in the Alabama 
Arbitration. The principle is explicitly declared in Article 48 of the 
1899 Hague Convention for the Pacific Settlement of International Dis- 
putes, in Article 73 of the 1907 Convention and, finally, in Articles 36 


1 Art. 47, par. 1: ‘The Bureau is authorized to place its offices and staff at the dis 
posal of the contracting Parties for the use of any special board of arbitration.’’ 
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of the Statutes of the Permanent Court of International Justice and the 
International Court of Justice. Professor Berlia points out that states 
are always free to derogate from this principle, but he does not, in this 
context, discuss the 1946 Declaration of the United States accepting as 
compulsory the jurisdiction of the International Court of Justice. The 
competence-competence of tribunals is limited by the doctrine of the excess 
of power of the international judge which renders his award null and 
void. Unless excluded by the will of the parties, the competence-compe- 
tence of international tribunals now operates as a principle of customary 
international law. 

Dr. Léopold Boissier discusses the Inter-Parliamentary Union, of which 
he was the Secretary General from 1933 to 1953 (‘‘Z’Union Interparle- 
mentaire et sa Contribution au Développement du Droit International et 
a l’Etablissement de la Paix’’). The Union has always been interested in 
promoting the development of international law and the reduction of 
armaments. The author traces the important, though not always fruitful, 
initiatives of the Union in these matters, and in a concluding lecture 
reviews the work of parliamentarians in furthering the unification of 
Europe, the co-operation of the Nordic countries and the settlement of 
the Austro-Italian conflict concerning South Tyrol. 

‘*Responsibility of States for Unlawful Acts of Their Armed Forces” 
by Alwyn V. Freeman is an important contribution.* The author begins 
with the theory of international responsibility and rejects the view that 
minor officials cannot engage the responsibility of states. He draws a 
distinction between acts done from purely personal motives which do not, 
and acts done ostensibly in the interest of a state which do, engage the 
responsibility of the state. In practice there has been a tendency to hold 
states to stricter accountability for acts of soldiers than for acts of other 
Freeman reviews the responsibility of states for acts of soldiers 
in times of peace as well as of war. In the latter context he deals in some 
detail with the changing attitude towards pillage. The 1907 Hague Con- 
vention respecting the Laws and Customs of War on Land, in Article 3, 
extends the scope of peacetime responsibility for pillage and other acts, 
but does not extend liability to acts other than those prohibited by the 
convention. Of special interest are the chapters dealing with contemporary 


problems: responsibility for illegalities committed in friendly countries 
Particularly relevant is the 


agents. 


and in countries under military occupation. 
United States Foreign Claims Act of 1942, as amended, which generally 
provides for administrative settlement of claims arising from acts of 
American service personnel and civilian employees stationed in friendly 


Freeman discusses briefly the NATO Status of Forces Agree- 


countries. 
The concluding 


ments and the claims procedure provided thereunder. 
chapter brings together the various provisions pertaining to claims in the 
post-World War II peace settlements and the Bonn-Paris Agreements con- 


cerning Germany. The responsibility of the belligerent occupant is essel- 
2 The reprint of these lectures ‘‘For Private Circulation Only’’ by A. W. Sijthof, 
1957, contains several appendices of pertinent documentation which are omitted 1 
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tially identic with that of the state in peacetime, insofar as, at any rate, 
‘“‘wrongful conduct against the subject of an allied country’’ in occupied 
territory is concerned (Vol. II, p. 367). Freeman’s general conclusion 
is that there has been a marked trend towards enlargement of the scope 
of responsibility for acts of soldiers both in times of peace and war, al- 
though more in the former than in the latter. In his view, the United 
States and its Allies ‘‘have thrown accustomed limitations upon liability 
to the winds’’ in connection with claims against their soldiers stationed 
in friendly countries (p. 409). Such voluntary advances over general 
international law are registered in United States legislation referred to 
above and in the NATO Status of Forces Agreements. 

In ‘‘ Historical Development of International Law,’’ Professor Covey T. 
Oliver covers some aspects of treaty problems in domestic and international 
law in a rather cursory fashion. The focus is not clear and the language 
is rather quaint, although the author disclaims ‘‘any desire to create a new 
jargon or displace accepted terminology’’ (Vol. II, p. 492; what is ‘‘pro- 
spective normation’’?). Be that as it may, Professor Oliver certainly 
succeeds in impressing upon the reader the disturbing effect of the Bricker 
amendment, and he is probably right in presenting it as a phenomenon 
of a ‘‘new isolationism’’ (p. 436). The practice of several states with ref- 
erence to treaties is discussed, along with the specific problems which 
arise in federal states. Very useful will be found the chapters dealing 
with treaty developments after World War II and with the attitude of 
American lawyers toward treaty law in general. One will certainly agree 
with him that, although treaty materials have increased substantially, 
their ‘‘recordation [sic/], digesting, cross-referencing, and other research 
techniques remain under-developed, even in countries like the United States 
of America, where municipal decisions and statutes are most effectively 
arranged for legal research purposes’’ (p. 484). This situation needs 
improvement. 


Leo Gross 


Annuaire Francais de Droit International, 1957. Vol. III. Paris: Centre 
National de la Recherche Scientifique, 1958. pp. xxviii, 1000. Index. 
Fr. 3900. 


The third issue of the Annuaire Francais de Droit International main- 
tains the high expectations founded on previous volumes. Claude Chayet, 
in “Les Accords en Forme Simplifiée,’’? examines French practice with 
regard to the conclusion of international agreements in the form of 
exchanges of notes, discussing them both from the point of view of inter- 
national law and of French constitutional practice. Roberto Ago’s dis- 
tinguished article on positive law and international law is here reproduced 
in French. Georges Berlia, in his ‘‘Contribution @ l’Btude de la Nature 
de la Protection Diplomatique,’’ queries whether the classical theory that 
diplomatic protection is the right of a state rather than the right of the 
individual continues to explain satisfactorily juridical realities. Other 
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articles discuss Arab notions of territory and frontiers, French technical 
assistance to new states, the St. Lawrence waterway. 

Of the 1000 pages in the Annuaire, 850 pages are devoted to case notes, 
legal problems of international organizations (with specific attention to 
European organization), French colonial problems, French jurisprudence 
and French practice relative to international law, a chronology of inter- 
national events and a magnificent bibliography of works and articles pub- 
lished in French on questions of international law. It is in this major 
portion of the volume that the Annuaire makes its unique contribution. 
The enlightening doctrinal notes of individual contributors are too numer- 
ous to chronicle here but a grateful reader will conclude that this is a 
volume to use, a volume to have constantly available for consultation. 


HerBert W. Briaas 


Annuaire Suisse de Droit International, 1956. Vol. XIII. Zurich: Edi- 
tions Polygraphiques 8.A., 1957. pp. 339. Sw. Fr. 29. 


The thirteenth volume of the Swiss Yearbook of International Law is 
equally divided between contributions on private and public international 
law and also between the French and German languages. Professor Max 
Gutzwiller and Judge André Panchaud report on the Eighth Hague Con- 
ference on Private International Law, October 3-24, 1956. The former 
discusses the transfer of property in case of an international sale, and the 
latter, the three other topics of the conference: competence of courts in 
the matter of sale, the duty of (family) support and legalization of official 
documents. Dr. Gérard Bolla contributes a technical study on ‘‘ Le Cinéma 
et les Droits dits Voisins du Droit d’Auteur.’’ These rights relate to the 
performing artists, the producers of phonograph records and the radio 
senders. 

Professor Paul Guggenheim’s paper on ‘‘The Protection of Investments 
Abroad by International Law’’ (in German) is an excellent brief exposi- 
tion of the problem brought about by changing socio-economic beliefs and 
the emergence of new, capital-hungry states. Theory and practice are 
unsure whether to insist on a minimum standard or accept national treat- 
ment in case of structural changes in the economy and the concomitant 
nationalization or expropriation of foreign property. He notes the absence 
of agreement on a precise definition of the basic concept of ‘‘vested rights.” 
The traditional instrument of diplomatic protection faces the difficulty 
arising from the complex capital structure of modern corporations i 
determining their nationality. He suggests the possibility of a ‘‘ protection 
diplomatique conjointe,’’ and greater reliance on the bilateral and multi- 
lateral treaty as a means of providing more adequate security for invest 
ments abroad. Such treaties, following the pattern of recent United States 
treaties, should include agreed principles concerning investments and trans 
fer of capital and profit. A jurisdictional clause would be highly desirable 
but difficult to obtain, as states by and large are still reluctant to accept 
compulsory arbitration. 
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In ‘‘ International Law and Civilization’’ (in German), Professor Dietrich 
Schindler examines four stages or epochs in the changing pattern of rela- 
tions between international law and civilization. He concludes, as others 
have before him, that international law itself is endangered by the disap- 
pearance of a common and homogeneous civilization. Civilization is the 
foundation of international law; international law cannot establish the 
presupposition of its own existence. In the future, international law will 
have to take into account the plurality and diversity of civilizations. He 
agrees with Josef L. Kunz that the task of the science of international law 
is to explore the great systems of law and in this way discover the general 
principles of law recognized by the ‘‘so-called’’ civilized nations. Behind 
and underneath the apparent diversity there may be some common ideas 
which could serve as a starting point for the development of a new inter- 
national law. 

Very useful is the paper by Dr. Ernest Wolf concerning the recognition 
practice of Switzerland (‘‘Le Gouvernement de Fait en Droit Suisse’’). 
The leading policy statement by Federal Councilor Petitpierre of 1949 and 
the author present it te be as follows: The foreign policy of Switzerland is 
concerned with safeguarding its integral neutrality. Therefore, Switzerland 
will not be first to grant recognition to de facto governments nor will it 
take a position in a struggle between two contenders for control. Switzer- 
land has not recognized any government in Korea and Viet-Nam. The 
author does not refer to the recognition of the Federal Republic of Germany 

or has Switzerland also recognized the East Berlin Government?). The 
exclusive condition of recognition is effectiveness. Therefore, the Peking 
Government was recognized rather promptly, but the Soviet Government 
was not recognized de facto until 1941, and not de jure until 1946. Obvi- 
ously even Switzerland is not free from inconsistencies. In the matter of 
giving effect to the legislation of a de facto government, Swiss courts have 
been guided by the judgment of the Federal Court of December 10, 1924, 
which declared that Soviet law should be applied in conformity with gen- 
eral principles of private international law, including the exception of 
public order. Treaties concluded with the Czarist Government are applied 
unless denounced or, as a measure of retorsion, suspended by the Swiss 
Government. Switzerland appears to have succeeded in separating the 
political act of recognition from the judicial function, which is to ad- 
minister justice according to existing law. 

The second part of the Yearbook contains judicial decisions, documents 
and bibliographical notes on public and private law, respectively. 


Leo Gross 


The Development of International Law by the International Court. By 
Sir Hersch Lauterpacht. London: Stevens & Sons, Ltd.; New York: 
Frederick A. Praeger, 1958. pp. xx, 408. Index. £33 s. 


This welcome volume is a revised edition of an earlier essay published 
by the author in 1934 under the title ‘‘The Development of International 
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Law by the Permanent Court of International Justice.’’ It contains 400 


pages of perceptive and enlightening comments on the jurisprudence of 
the Court, as compared with 100 pages in the earlier volume. Judge 
Lauterpacht informs us that the manuscript was almost complete when he 
was elected a Judge of the International Court of Justice in 1954 and 
that he has not considered it proper to discuss the jurisprudence of the 
Court since that date. 

The volume, ‘‘primarily . . . concerned with the more general aspects of 
judicial method and function,’’ is divided into five parts. In ‘*The Law 
Behind the Cases,’’ four chapters discuss the Court as an agency for de- 
veloping international law, the reasons behind the cases, and judicial 
technique. In Part II, entitled ‘‘Judicial Caution,’’ Judge Lauterpacht 
treats, in four chapters, of judicial restraint in relation to jurisdictional 
questions, judicial hesitation with reference to recourse to travaux prépara- 
toires in the interpretation of treaties, and the appearance of judicial 
indecision in cases like the Colombian-Peruvian Asyium Case. Part Lil 
deals with ‘‘ Judicial Legislation’’ in five chapters, Part IV, in six chapters, 
with ‘‘The Effectiveness of the Law,’’ and Part V, in five chapters, with 
‘*The Court and State Sovereignty.’’ 

The amount and the solidity of the contributions made by the Court to 
the development of international law over the thirty-two-year period cov- 
ered by this study are placed in clear perspective in these chapters. The 
familiar jurisprudence of the Court is illumined by Judge Lauterpacht’s 
reflective analyses and by the range and sweep of his enquiring mind 
Fully aware of the fact that the Court was designed to decide cases and give 
legal opinions on particular questions submitted to it, Judge Lauterpacht’s 
present enquiry is directed towards the réle of the Court in clarifying and 
developing international law. Seldom is the Court confronted with a case 
in which ‘‘the law’’ is all on one side and the opposing claim clearly without 
legal merit. Usually the Court must make ‘‘a choice, not easily predictable 
in advance, between varying and conflicting principles of acknowledged 
validity.’’ In the performance of this important task it has resort to the 
guiding principles discussed in the five parts of Judge Lauterpacht’s book 
These principles are interdependent. An excess of judicial caution might 
be as harmful to the development of international law as an excess of 
judicial legislation. It is in his brilliant analysis of the reasons and the 
law behind the cases that Judge Lauterpacht makes his chief contribution 
to an understanding of the Court’s jurisprudence. 

It may not be an anti-climax to add that in addition to being an exciting 
and thought-provoking essay, the volume is eminently usable. The re 
viewer has had constant recourse to it for daily tasks. 

HERBERT W. Briaes 


The Common Law of Mankind. By C. Wilfred Jenks. New York: Fred 
erick A. Praeger, 1958. pp. xxvi, 456. Index. $6.00. 


No one need be surprised if from different quarters of the Near East 
and the Far East there should be a protest from time to time against the 
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binding force of one or other of the established rules of international law. 
Perhaps the wonder might be that rules developed within the European 
circle of nations should have come to be accepted so generally by nations 
completely outside the Grotian tradition and the ‘‘natural law’’ from 
which Grotius drew his principles. When Webster laid down in 1842 his 
famous rule that the admission of new states into the international com- 
munity implied their acceptance of the ‘‘principles, laws, and usages’’ 
that had obtained currency among civilized states, he little anticipated a 
United Nations of some 82 Members, many of whom were unknown even 
by name to the states he described as civilized in that day. Would he 
demand as much of Uganda today, or of Indonesia, or of Ceylon? 

Such, phrased in more simple terms, is the problem Dr. Jenks puts 
before us. He is concerned to discover if there is a ‘‘common law’’ of 
mankind to which all nations, European and of European descent, Far 
Eastern and African, can be expected to subscribe. Contemporary inter- 
national law, he maintains, can no longer be reasonably presented within 
the framework of the classical exposition of international law. With this 
objective he surveys the ‘‘progress toward universality’’ during the past 
hundred years, the emergence of a formal universal order, and the part 
played by lawmaking treaties, custom, and judicial precedent in the making 
f a universal system. The section on the general principles of law recog- 
nized by civilized nations is construction analysis of a high order. 

For the rest the volume consists of a succession of lectures and papers 
delivered and written on various occasions, somewhat loosely knit together, 
but all bearing upon the larger problem of the adaptation of international 
law to the current needs of the international community—the impact of 
international organizations on international law, world organization and 
European integration, international law and colonial policy, atoms for 
peace, an international regime for Antarctica, international law and activi- 
ties in space, and craftsmanship in international law. 

We are already in debt to Dr. Jenks for his valuable administrative work 
in connection with the International Labor Office. The present volume 
places us even more in his debt. For he has thrown light upon what is 
perhaps the most baffling problem of current international law, how we 
may maintain the authority of the fundamental principles of international 
law while modifying specific rules to meet the demands of a new world that 
has now a higher conception of justice and human rights than that recog- 
nized at even so late a time as the Hague Peace Conferences. 


C. G@. FENWICK 


Vélkerrecht und Landesrecht. By Heinrich Triepel. Leipzig: C. L. 
Hirschfeld, 1899; reprint by Scientia Antiquariat Aalen, 1958. pp. xii, 
447. Index. DM. 39. 


It is unnecessary to review this well-known classic which has again been 
made available through this reprint. Triepel’s contributions have stood 
the test of time—sixty years—remarkably well. The dualistic construc- 
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tion of the relation between international law and municipal law has still 
its adherents as well as its opponents. The theory of the ‘‘ Vereinbarung”’ 
as a source of international Jaw has been much criticized, but no other 
theory has so far received general acceptance. The notion that interna- 
tional is a law of co-ordination has been attacked on theoretical grounds, 
but the opposite idea, namely, that it is a law of subordination, has been 
so far no more than a theoretical gain, at best. 

Triepel, writing sixty years ago, expressed astonishment at the neglect 
of international law by jurists concerned with various branches of munici- 
pal Jaw. He emphatically affirmed that there was a law of nations and 
that it was different from municipal law. But, he said, even if one denies 
the existence of a law of nations distinct from municipal law, he cannot 
gainsay the existence of an order based on morality or custom which regu- 
lates the relations between states, and the examination of the relation of 
such an order to municipal law could not be quite barren of results. 

This statement has, as usual, validity for the ‘‘deniers of international 
law’’ of our day as it had for those of Triepel’s day. Triepel’s work re- 
mains a pioneering achievement. And the investigation of the actual 
relations between the various branches of municipal law and the ever- 
growing body of international law still represents a challenge. 


LEO Gross 


Grundprobleme des Internationalen Rechts [Fundamental Problems of 
International Law]. Festschrift fiir Jean Spiropoulos. Edited by D.S§ 
Constantopoulos, C. Th. Eustathiades, C. N. Fragistas. Bonn: Schim- 
melbusch & Co., 1957. pp. xxxii, 471. 


The thirty-six papers in this miscellany in honor of the Greek Judge on 
the Internationa! Court of Justice make some useful contributions to sev- 
eral factual situations, to legal analysis and theory. Three of his colleagues 
participate: Judge Badawi expatiates on the international status of th 
Suez Canal; the late Judge Guerrero submits his estimate of the American 
formula of self-determination of domestic jurisdiction before the Court; 
and Judge Winiarski reflects on the ‘‘forum prorogatum”’ in international 
law. Edvard Hambro, the former Registrar, puts the obiter dictum on thé 
Ihlen Declaration into perspective. Human rights are variously consid- 
ered: by Yugoslav Juraj Andrassy in general; by Spanish Luis Garcia- 
Arias with respect to intervention; by Italian Judge Massimo Pilotti on th 
recourse of individuals to international jurisdictions; and by German Wal: 
ter Schatzel on ‘‘Humanity and International Law.’’ Several aspects © 
law receive attention: Suzanne Bastid writes on problems in the develop- 
ment of international organizations; Benjamin V. Cohen, on disarmamet! 
and international law; Dimitri 8. Constantopoulos of Hamburg, on tW 
basic notions of sovereignty ; Paul Guggenheim, on jus naturale and gent 
as bases of contemporary international law and order; Baron von der 
Heydte, on the legal subject and person; Hans Kelsen, on the validity © 
law; B. Landheer, on a structural approach to international relations 
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Rudolf Laun, on the value of positive law; Georg Schwarzenberger, on the 
interdisciplinary treatment of international law; Julius Stone, on sociologi- 
cal inquiries concerning it; Petros G. Vallindas of Thessalonica, on the gen- 
eral principles of law and the sources of international law; and Kisaburo 
Yokota of Tokyo, on war as an international crime. Viktor Béhmert of Kiel 
traces the development of Russian territorial waters. Maurice Bourquin 
examines Woodrow Wilson’s work. Erik Castrén of Helsinki writes of the 
restitution of the Porkkala naval base; Douglas L. Edmonds, of the adminis 
tration of foreign estates; Charalambas N. Fragistas of Thessalonica, on 
international competence in the Hague Conference on Private International 
Law; the late Gilbert Gidel, of nuclear explosions and the freedom of the 
sea. Fritz Miinch of Berlin deals with world politics in the United Nations. 
Hans Wehberg contributes a paper on the Stimson Doctrine as a useful 
principle, 

Judge Spiropoulos began his career as a privatdocent at Kiel University 
on June 30, 1927, and the editors gathered these papers to honor his 30th 
anniversary as a teacher and practitioner of international law. Colleagues 
and students in about equal numbers responded with studies which in most 
eases touch on subjects with which Spiropoulos himself has dealt in his 
writings or in his official capacity. 

Denys P. Myers 


Volkenrechtelijke Opstellen ter ere van de hoogleraren B. M. Telders, F. M. 


Baron van Asbeck en J. H. W. Verzijl aangeboden door oud-leerlingen 
op 26 November 1957. Zwolle: N. V. Uitgevers-Maatschappij W. E. J. 
Tjeenk Willink, 1957. pp. xviii, 312. Index. Fl. 17.50. 


In honor of the three professors of international law who have served at 
the University of Leyden during the quarter-century since 1931, this vol- 
ume of presentation essays was tendered on November 26, 1957, by a group 
of Leyden graduates who attained their doctorates under the guidance of 
one or other of these professors. Summaries in English and French are 
furnished in the case of papers in the Dutch language. Bibliographies of 
the writings of the three professors honored are appended, as well as an 
index. 

The subjects of the sixteen papers cover a wide range, including interna- 
tional organization and trade, treaties, Grotius, the Suez Canal, aviation. 
Two articles of more philosophical generality may be noted: C. W. van 
Santen, ‘‘Is a Satisfactory ‘Introduction to International Law’ Possible ?’’ 
and J. W. van der Zanden, ‘‘Should a State Bring a Legal Dispute before 
the International Court of Justice When It Has No Jurisdiction?’’ The 
latter criticizes the device employed by the United States in 1954 of bring- 
ing suit in the International Court against the Hungarian and Soviet 
governments regarding a private transport plane seized in Hungary on 
November 19, 1951. This was followed by other instances where suits 
were instituted, notwithstanding the Court’s lack of jurisdiction, as a 
means of mobilizing world opinion against the defendant states. 


Epwarp DUMBAULD 
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Die Gleichheit der Staaten: Ein Beitrag zu den Grundprinzipien des 
Voélkerrechts. By Wilfried Schaumann. Vienna: Springer-Verlag, 
1957. pp. x, 160. Index. $5.25. 

Das Gesetz der funktionellen Verdoppelung: Beitrag zu einer universalis- 
tischen Theorie des Internationalprivat- und Vélkerrechts. By Hans 
Wiebringhaus. Saarbriicken: West-Ost-Verlag, 1955. pp. 157. 


Since the early twenties, when Edwin Dickinson and Julius Goebel 
wrote their treatises on equality of states in international law, Schaumann’s 
book constitutes the first comprehensive new treatment of the topic in ques- 
tion, or so it seems. Unfortunately, a reader expecting thorough discus- 
sion of the problems involved, especially in the light of developments in the 
last thirty years or so, will be disappointed. As a matter of fact, 120 out 
of 153 pages of text delve into almost every basic problem of international 
law, e.g., that of ‘‘sovereignty,’’ the legal nature of international law indi- 
viduals as its subjects, recognition, and so forth—ezcept that of equality. 
All that these chapters accomplish in regard to equality (except for a 
brief historical survey of the doctrine) is to establish a postulate according 
to which the ‘‘egalitarian,’’ i.e., merely mechanical, concept of equality 
should yield to an ‘‘evaluating’’ one, and that equality should be granted 
to internally self-determining rather than authoritarian or dictatorially- 
controlled units; the former should have a right to recognition. 

Turning to the remaining pages, we are not led beyond what Cromwell 
Riches offered about twenty years ago in his Majority Rule in International 
Organization. On the contrary, while we might have expected the author 
at least to bring Riches’ findings up to date in regard to the United Nations 
system, reference to Riches’ book merely serves to justify his not dealing 
at all with details of majority rule in international agencies. Instead, 
we are told that application of the equality principle is a function of 
justice, that it means treating what is equal equally, and what is unequal, 
unequally. This clearly does not lead very far. The study reveals the 
shortcomings of a natural law approach, whose verbal reference to ‘‘socio- 
logical’’ facts fails to conceal the absence of genuinely realistic insight. 
Such insight, it is believed, can only be attained by placing international 
law and its basic principles (including that of equality) in the setting of 
the modern state system, relating the function of law in the international 
realm to the classical function of the territorial state, which was one of 
protection through impenetrability. With this function vanishing in our 
age of atomic interpenetrability, it would have been interesting to explore 
what functions, if any, law and equality can retain in a transformed 
environment. 

The second work under review shows very similar shortcomings. Even 
more repetitious than Schaumann’s book, Wiebringhaus’ volume deals only 
in its last third with the subject matter at hand: that of ‘‘functional dup- 
lieation’’ and its réle in private international law, and even there it hardly 
contributes to an elucidation of the problem. It is well known how Scelle, 
in his theory of international law, has tried to use the concept of dédouble- 
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ment fonciionnel to fashion a monistic doctrine of law in which interna- 
tional law, utilizing national agents for its own functions, emerges as the 
highest level of a hierarchically structured, federally conceived, legal uni- 
verse. Wiebringhaus undertakes to apply the principle of duplication of 
functions to the field of private international law (conflict of laws), which, 
as he concludes in the first part of his study, forms part of international 
law proper, because it deals with ‘‘international material.’’ But what is 
gained by asserting that a national judge who decides a case in which 
citizens of different countries are involved thereby turns into one exercising 
‘international jurisdiction,’’ or that collision norms are national and in- 
ternational at the same time? This question arises especially if, as the 
author admits, it is the individual state and its legal system that decide in 
the final resort which law is applicable; and when he, furthermore, admits 
that ‘‘ functional duplication’’ cannot prevent or alleviate the ‘‘legal chaos’’ 
resulting from the co-existence of various and often conflicting national 
“conflict norms,’’ and that, pending the adoption of ‘‘world law’’ in this 
field, all that can be achieved by viewing the situation in the light of 
‘“‘duplication’’ is to exhort the national judge to interpret conflict situa- 
tions in an internationalist rather than a nationalist vein. Not a single 
question of detail arising in this field and taken up by the author (e.g., that 
of renvoi, or that of ordre public), is clarified, let alone solved, by reference 
to the master concept of functional duplication. Although Georges Scelle, 
in his preface, claims intrinsic merit for the book, this reviewer regret- 
fuily has failed to discover it. 
JoHn H. HErz 


Umowy Wielostronne. Studium z Prawa Traktatowego [Multilateral 
Treaties. A Study in Treaty Law]. By Manfred Lachs. Warsaw: 
Pafstwowe Wydawnictwo Naukowe (State Scientific Publishing House), 
1958. pp. 347. Index. Zi. 36. 


This book represents an elaboration and expansion of a series of lectures 
delivered by the author at the Académie de Droit International at The 
Hague in 1957 on the development and functions of multilateral treaties. 
The same subject was previously treated by the author in a concise article 
in the Annuaire Francais de Droit International Public, 1956. The 
author, a Professor of International Law at the Warsaw University and 
Director of the Treaty Department of the Polish Ministry of Foreign 
Affairs, enjoys abroad a well-deserved reputation as a very able jurist. 
He has served as Polish delegate to almost every session of the United Na- 
tions General Assembly and was three times chairman of its Legal Com- 
mittee. 

In his book he tries to outline the main features of a legal theory of 
multilateral treaties, a class of international treaties comparatively new in 
the evolution of international intercourse, and exhibiting certain distinctive 
features placing them apart from the traditional category of bilateral 
treaties known since the dawn of history. This is an ambitious and praise- 
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worthy project and the idea seems basically sound and highly worth while. 
The author confines himself to the formal legal aspects of the matter, touch- 
ing only in general terms on the social and economic background, and tries 
to show the specific legal differences of multilateral treaties. A detailed, 
lucid and interesting analysis devoted to the controversial problem of 
reservations to multilateral treaties emphasizes one of the peculiarities of 
the latter. The matter is presented and discussed under the following 
headings: birth of multilateral treaties, contents of multilateral treaties, 
parties to multilateral treaties, mutual relations of parties, accession to 
multilateral treaties, open and closed treaties, reservations, multilateral 
treaties and third states, multilateral treaties and recognition, revision and 
expiration of multilateral treaties, the réle of multilateral treaties in the 
evolution of international law, classification of multilateral treaties. The 
author displays a complete command of the subject matter and a profound 
and exact knowledge of source material, as well as his usual skill and 
incisiveness in legal argumentation. Professor Lachs has, in a high meas- 
ure, achieved the difficult goal he has set himself. If, in several places, he 
encounters difficulties in his delineation of the specific nature of legal 
institutions peculiar to multilateral treaties, the reason seems to lie in the 
fact that he has accepted a too broad and purely quantitative definition of 
multilateral treaties equating them with any and all treaties entered into 
by more than two contracting parties (e.g., p. 87). Thus he must deal 
with a congeries of such heterogeneous things as tripartite political alliances 
in the old traditional style—the Triple Alliance, the Axis Pact of 1940 or 
the dormant Balkan Pact of 1954, on the one hand, and the Universal 
Postal Union, the Genocide Treaty or the United Nations, on the other 
hand. Such a mixtum compositum can hardly yield other than purely 
formal characteristics, distinguishing its components from bilateral treaties. 
The difference between two and three contracting parties is not big enough 
to produce other than formal results. The author, aware of this difficulty, 
occasionally uses another definition. A multilateral treaty ‘‘in the full 
sense of the term’’ is one which does not oppose one or several signatories 
to others, but links all of them by a net of reciprocal rights and obligations 
(p. 18). This second definition, also intended to be purely formal, comes 
much closer to the heart of the matter. A study deliberately devoted to 
multilateral treaties having as their object international legislation and to 
treaties creating international intergovernmental organizations would cer- 
tainly disclose many substantive legal traits in addition to those formal ones 
so ably described by the author. In this case it would be necessary to take 
into consideration legally binding resolutions of international organs such 
as, ¢.g., the disposition of Italian colonies by the United Nations General 
Assembly. The author must leave them aside, calling them ‘‘ multilateral 
documents’’ (p. 37, footnote 7). 

The book also sheds some light on the restrictions hampering scholars 12 
Communist countries and operating even now in Poland after the October, 
1956, revolution. The difference between the present and the Stalinist 
past is great and obvious. Stalin is not quoted by the author at all, Lenin 
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only once (p. 37), and political and ideological polemics are comparatively 
few and mild in language. But still the author apparently feels compelled 
to conform to the position adopted by the Soviet Union on all controversial 
political issues. For example, he upholds the great Powers’ veto and 
their special privileges and responsibilities in the United Nations (p. 86, 
footnote 16), but condemns the unanimity rule and veto power as far as 
reservations to multilateral treaties are concerned (pp. 159-161) ; upholds 
in a diluted form the doctrine that only states are subjects of international 
law and parties to international treaties (pp. 43, 69-71) ; condemns unequal 
obligations in bilateral treaties (pp. 73-86), but strongly upholds the va- 
lidity of reservations to multilateral treaties creating the same result (pp. 
154-161). The author speaks about ‘‘co-existence of states of different 
(political] systems’’ not only as a fact of life but also as a ‘‘ precondition of 
validity’’ of multilateral treaties (p. 189). Co-existence thus becomes 
‘‘generally binding principles of international law’’ (p. 189). 
The North Atlantic Pact is a “‘separatistic treaty,’’ but the Warsaw Treaty 


one of the 


of 1955 is not, because the author feels obliged to take seriously its clause 
permitting the accession of non-Communist states (p. 112). 

As a whole the treatise represents a valuable and lasting contribution to 
legal science and should command the attention of international jurists in 


the Western world. 
ALEKSANDER WITOLD RUDZINSKI 


Der Abschluss Vélkerrechtlicher Vertriige im Bundesstaat. Eine Unter- 


suchung zum Deutschen und Auslindischen Bundesstaatsrecht. By Ru- 
dolf Bernhardt. (Max-Planck-Institut fiir Auslindisches Offentliches 
Recht, Beitriige zum Ausliindischen Offentlichen Recht und Vélkerrecht, 
Heft 32.) K6ln and Berlin: Carl Heymanns Verlag KG, 1957. pp. 
xv, 208. DM. 28. 


In this comparative study, the author examines with meticulous care and 
in detail the exercise of the treaty-making power and its domestic legal 
effects in every contemporary federal state and in Germany since the days 
of the Holy Roman Empire. In introductory chapters he also considers the 
international legal status and the treaty-making capacity of federal unions 
and their members, concluding that there are no restrictions in interna- 
tional law on the capacity of federal unions to enter into treaties, that 
constitutional limitations on the exercise of the treaty-making power or on 
the execution of treaties by the central government do not impair that ca- 
pacity, and that members of federal unions may have the capacity to 
enter into certain kinds of treaties as international legal persons distinct 
from the unions to which they belong. 

A major part of the book is devoted to a critical analysis of the distribu- 
tion of the treaty-making power and its exercise in the German Federal 
Republic. The author regards as unfortunate the present division of the 
treaty-making power between the Federal Government and the States, 
and believes that the needs of modern international life require the ex- 
elusive concentration of that power in the hands of the Federal authorities. 
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This opinion appears to be based on theoretical considerations rather than 
concrete data. 

The American reader will note with interest that the traditional Ameri- 
can distinction between self-executing and non-self-executing treaties proves 
to be an extremely useful analytical tool, with which the author, after 
devising equivalent German terms, operates throughout the book. The 
author’s exposition of the American law on the making and execution of 
treaties, though generally accurate, betrays a somewhat excessive reliance 
on secondary sources and is not quite up to date. In particular, he makes 
no reference to the recent cases on executive agreements (e.g., Seery v. 
United States), and is apparently unaware of recent controversial pro- 
posals to permit the States to enter into compacts with foreign countries 
on certain matters. 

This volume, which contains a good bibliography, should be useful to 
students of federalism as well as of the law of treaties. 

O. J. Lisstrzynx 


Le Concordat du Reich de 1933 et le Droit des Gens. Quelques Réflerions 
sur la Question concordataire en Allemagne. By Eric Suy. Geneva: 
Institut Universitaire de Hautes Etudes Internationales, 1958. pp. v, 90. 


The Concordat concluded between the Holy See and the German Reich 
in 1933, shortly after Hitler came to power, has, from the beginning, been 
the subject of heated political and legal controversies. In 1956 the latter 
entered into their latest, though probably not yet last stage, when the 
question of the continued validity of the Concordat was raised before the 
Federal Constitutional Court at Karlsruhe. 

The present essay is a competent and judicious analysis of the many 
and interesting problems of international law which were involved in this 
cause célébre: the legal nature of concordats, the constitutionality of 
treaties, the consequences of persistent violations of a treaty, the effect of 
war and occupation upon treaties, the clausula rebus sic stantibus, and 
last, but not least, the relationship between international and municipal 
law in general, and in the case of a federal system of government in par- 
ticular. It is especially on account of the last-mentioned aspect that the 
ease and this monograph deserve the attention of the American student 


of international law. 
Ericn 


De Meervoudige Nationaliteit [Plural Nationality]. By Ko Swan Sik. 
Leiden: A. W. Sitjhoff, 1957. pp. xiv, 365. Index. Fl. 13.90. 


This comprehensive study of plural nationality is the work of a Chinese 
Indonesian who apparently has pursued advanced studies in The Nether- 
lands. There is considerable interest in this problem in the countries of 
Southeast Asia, where large numbers of persons of Chinese blood have 4 
dual nationality. China regards as Chinese nationals all persons born 
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abroad of Chinese fathers; it recognizes the right of expatriation only by 
special permission of the Chinese Government. The author devotes 35 
pages to the causes of plural nationality in Southeast Asia. 

Dr. Ko Swan Sik lays the groundwork for his specific study by first 
discussing the juridical nationality concept and the competence of the 
state in regulating nationality. Basically, plural nationality is made pos- 
sible by the fact that international law leaves states almost wholly free 
in regulating the acquisition and loss of nationality. After an examina- 
tion of the existence and causes of plural nationality, the author briefly 
examines the conscious endeavor of some states to create plural nationality 
in a particular group of states. He concludes that the creation of a truly 
mutual plural nationality has not been realized by the two groups of states 
which have sought to achieve this, namely, the Central American states and 
the Commonwealth of Nations. 

The author’s conclusions with respect to the solution of the problems 
arising from multiple nationality rarely depart from those already widely 
accepted. However, in matters of military service he believes that the 
individual should be given ‘‘the right to choose for himself the country 
in which he prefers to fulfil his duties,’’ on the ground that this accords also 
with the state’s interests, since unwilling soldiers would not be of much 
use. This hardly seems a realistic solution. 

In his final chapter Dr. Ko Swan Sik discusses the question whether 
plural nationality should be completely rejected. He is opposed to its 
dogmatic rejection in all cases. Where there are similar social and eco- 
nomic conditions and common ideals, plural nationality may be a desirable 
means to create closer bonds among particular states. 

This is an excellent analysis and useful survey of an important subject. 


AMRY VANDENBOSCH 


Le Statut Juridique de l’Aéronef Militaire. By Ming-Min Peng. The 
Hague: Martinus Nijhoff, 1957. pp. vi, 129. Index. Gld. 11.40. 


Mr. Peng’s book fills only in small part the long-felt need for a serious 
examination of the status of military aircraft in international law. It is 
very largely a study of well-known treaties (mostly no longer in force), 
drafts and opinions of writers of pre-World War II vintage. Almost half 
the volume is devoted to the elaboration of a definition of military aircraft. 
The questionable view that a single definition to serve all purposes is pos- 
sible and desirable is supported only by the strange argument that ‘‘there 
would be great inconveniences in time of war for belligerent and neutral 
states to be subjected to rules different from those applied in time of 
peace.’ The proposed definition of military aircraft reads as follows: 
“‘Aéronefs exploités par un état a des fins militaires ou hostiles.’’ Although 
this definition has the merit of being functional, its vagueness is obvious. 

Practice is referred to but rarely, and almost always at second hand. 
There is no mention, for example, of the considerable number of actual 
cases bearing on the immunities of intruding foreign military aircraft, or 
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of the numerous instances of admission of belligerent military transport 
planes by neutral states during World War II. Mr. Peng is also oblivious 
of the reversal by the United States of its traditional position on the im- 
munities of members of foreign armed forces, and happily cites writings 
on this topic which are now obsolete. The poorly-edited bibliography is 
extensive but not up to date. The book has some value as a handy com- 
pendium of the materials it covers. 


O. J. Lissirzyn 


Rechtsfragen der Rheinschiffahrt |Questions juridiques relatives a la Navi- 
gation du Rhin]. By Herbert Kraus and Ulrich Scheuner. (Schriften 
des Instituts fiir Auslindisches und Internationales Wirtschaftsrecht, 
Vol. 6.) Frankfurt-am-Main: Vittorio Klostermann, 1956. pp. 188. 
DM. 16.50, paper. 


Professor Kraus, emeritus professor at the University of Gottingen, and 
Professor Scheuner of the University of Bonn, have each drawn up a legal 
brief on the questions surrounding freedom of navigation, especially as 
applied to the Rhine under the 1815 Final Act of the Congress of Vienna, 
the 1831 Mayence Convention, and the 1868 Mannheim Convention. In 
particular, the two authors are concerned with the question whether free- 
dom of navigation includes the right of cabotage—of carrying goods be- 
tween river ports of the same state; and to the related matter of defining 
where, under the conventional regime of the Rhine, freedom of navigation 
ends and the right of each state to regulate commercial activities in its 
own territory begins. 

Kraus doubts that, unless provided for by treaty law, freedom of fluvial 
navigation has standing as a principle of international law; he finds it 
to be more of a ‘‘slogan’’ (pp. 12-13). Free navigation of the Rhine rests 
upon the Mannheim Convention which, like all such treaties, must be in- 
terpreted in favor of the state(s) making concessions (pp. 26-31) ; the 
Convention enjoins states to ‘‘facilitate transportation’’ (pp. 36-37 
This—‘‘freedom of traffic’’—is what free navigation implies; ‘‘freedom of 
commerce and of establishment are not included per se’’ (pp. 38-39) ; for 
while free navigation fosters trade, freedom to trade cannot be deduced 
from a grant of free navigation (pp. 40-43). Kraus concludes by ably 
arguing that cabotage is not included under freedom of navigation of the 
Rhine (pp. 54-69). 

Scheuner finds that freedom of navigation for co-riparians has, since the 
19th century, become a principle of customary law, at least in Europe, but 
that this cannot be stretched to include cabotage (pp. 120-123). Generally 
agreeing with Kraus, he finds that only those transactions having to do with 
the forwarding of goods can be included with freedom of navigation (pp 
128-131). Scheuner’s study includes interesting passages on the historical 
and political background of the questions discussed. ‘‘Inherent in the 
legal regime of any international river,’’ he finds, ‘‘is the ever-present need 
continually to readjust the several interests’? (p. 75). Scheuner briefly 
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surveys conventional fluvial navigation law the world over; but he errs 

in dismissing Asian rivers (e.g., the Shatt-al-Arab, the Mekong, the Amu 

Darya) as lacking a history of conventional regulation (pp. 108-109). 
The two briefs are instructive, as well as fine examples of legal crafts- 


manship. They are here presented in the German original (odd-numbered 
pages) and in French translation (even-numbered pages). The anonymous 
translator, on the whole, has done well; on certain pages, however, errors 
mar the French text. 

ABRAHAM M. Hirscu 


I Oekoumeniki diakirixis ton dikaeomdton tou anthrépou |The Universal 
Declaration of Human Rights|. By Aikis N. Papacostas. Athens: 1956. 
pp. 203. 


This is an exceptional doctoral dissertation, approved by the Pantios 
Higher School for Political Sciences in Athens, Greece. In 203 finely- 
printed pages, Alkis N. Papacostas has provided a long overdue discussion 
in Greek on the subject of the Universal Declaration of Human Rights, 
which was adopted by the United Nations General Assembly on December 
10, 1948. The author presents the background of the Declaration, analyzes 
its articles and discusses its implementation. He concludes that the imple- 
mentation of universal human rights marked no significant progress beyond 
the Declaration, which in itself is a great step forward in the concept of one 
world. He argues that the Declaration has legal validity, but emphasizes 
the view that the unity of the United Nations has been broken and many of 
its Member States have departed from the letter as well as from the spirit 
of the Charter. 

The author has based his work largely on French sources and has made 
good use of Pieter N. Drost’s Human Rights as Legal Rights. The Ameri- 
ean scholar will find little in this study that is not available in English, 
except for three pages (188-190), which deal with the Greek implementa- 
tion of the Rome Convention on Human Rights concluded by the Council 
of Europe on November 4, 1950. Papacostas cites the case involving 
Krosby Karres, a U. S. citizen, who appealed to the Council of State in 
Greece on the strength of the Rome Convention, for the right to establish 
a center at Delphi on behalf of the ‘‘movement of world citizens’’ without 
boundaries or restrictions. 

It would have been useful had the book included in an appendix the 
authoritative Greek text of the Universal Declaration of Human Rights, 
along with the English or French text, for the benefit of the Greek scholar. 
The book has no index. Its bibliography is wanting, but the work itself 
is a commendable contribution to the international literature on the Uni- 
versal Declaration of Human Rights. We might expect from the Greek 
scholar a special study on the legislation and the implementation of human 
rights in Greece in relation to national security and public order since 
World War II. 


CHARILAOS G. LAGOUDAKIS 
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The Hungarian Situation and the Rule of Law. Published in English, 
German, French and Spanish. The Hague: International Commission 
of Jurists, 1957. pp. 144. 


The International Commission of Jurists is a voluntary association of 
lawyers independent of governments and ‘‘uniting the legal profession 
irrespective of differing political opinion.’’ They profess to seek promo- 
tion of the rule of law in international relations, and protection of the 
individual from arbitrary government, to enable him to enjoy the dignity 


‘ 


of man. 


In this volume the Commission published a series of documents concern- 
ing the events in Hungary from October, 1956, to April, 1957. The docu- 
ments include various pronouncements on Soviet intervention, among which 
Soviet sources rank with others such as the United Nations resolutions on 
Hungary, Hungarian decrees on criminal procedure issued against partici- 
pants in the revolution, some data on arrests and executions, et cetera. 
Special stress is laid on the Soviet definition of ‘‘aggression,’’ as submitted 
in its latest form in 1953 to the U.N. International Law Commission, which, 
if applied, would be a clear condemnation of the Soviet action. 

The volume is headed by the text of a resolution unanimously passed by 
a conference of lawyers, organized by the International Commission of 
Jurists, condemning violations of international law and of human rights 
by Soviet authorities and Soviet-installed Hungarian authorities. Provi- 


sions of the Charter, those of the Treaty of Peace with Hungary of 1947. : 
and of the Geneva Conventions of 1949 are invoked for such purpose. 
The correspondence between the Commission and the Hungarian Minister d 
of Justice (the Commission asking for admission of its observers to te 
Hungary) is also published. Although the delegation would have included - 
three former Attorneys General of Britain, the Hungarian authorities re- 60 
fused them entry. Representatives of the Commission, however, submitted 
their conclusions to the U.N. Special Committee on the Problem of Hungary 
when the latter was preparing its report to the General Assembly; the 
draftsmen of this report relied, inter alia, on material included and quoted A 
in this volume. ¢ 
This publication of documents is a most useful if not indispensable col- 
lection of source material for anyone who wishes to study the application 


of international law to events in connection with, and subsequent to, the 


Hungarian Revolution, and measures, considered repressive, introduced by 
the Soviet-established Hungarian regime to punish those who fought the 
Soviet intervention. Together with the United Nations Report on the 
same problem (which, however, is much more comprehensive), this volume 
constitutes a valuable contribution to the assessment of the ‘‘ Hungarian 
situation’’ from the point of view of the rule of law, edited by a highly 


qualified international body of lawyers. 


Ferenc A. VALI 
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A Dieci Anni dal Processo di Norimberga. La Sua Giustificazione. By 
Fulvio Paolini. Bologna: Cappelli Editore, 1955. pp. 129. L. 1,000. 


The author sets out to evaluate, along juridical and philosophical lines, 
the Niirnberg Trial and the many controversial questions connected with it. 
Several chapters are devoted to the problem of bellum justum, to relations 
between individuals, states and international juridical bodies, as well as 
to the acceptability of ex post facto laws affecting war criminals. The 
author does not shed new light on the problem and takes up a great many 
pages—at least half the book—in expounding existing theories on the ques- 
tion, and many of the chapters are a succession of quotations cited at con- 
siderable length. 

The ‘‘true answer’’ to the Niirnberg question is to be sought in a new 
international humanism, in ‘‘greater attention to human interests’’ and in 
‘‘recognition of human rights beyond the narrow confines of municipal 
law.’’ At Niirnberg 

it was crimes against humanity that were punished and we must 
therefore consider that the judge in question dicit jus not as an organ 
of the State nor of the Community of Nations but in the exercise of 
a higher function that transcends all sovereignty, so as almost to attain 
the ultimate aims of justice, captured in the clear purity of its first 
origins. 

It would be absurd, Paolini maintains, ‘‘to state that agreements and 
trials of this kind can make any war of aggression or persecution of minor- 
ities impossible for the future, just as it is absurd to believe that the laws 
of a State can make crime impossible.’’ ‘‘But,’’ he adds, ‘‘no one can 
doubt that they tend to strengthen international designs for peace and 
tolerance.’’ The introductory quotation from Mareus Aurelius—‘‘. . . be 
content with achieving even slight progress in human affairs and do not 
consider even the slight progress unimportant’’—is well chosen. 


GIoRGIO PAGNANELLI 


A la Recherche d’un Ordre International. By John Buchmann. (Publi- 
cation de 1l’Université Lovanium de Léopoldville.) Louvain: Ed. E. 
Nauwelaerts; Paris: Beatrice Nauwelaerts, 1957. pp. 215. Fr. B. 160. 


This is essentially a study of international organization by a convinced 
federalist, but a realist without illusions as to any immediate possibility 
of achieving what he considers to be the ultimate and only solution to the 
problem of lasting peace. The author has a typically European interest 
in basic theoretical concepts, but adds to this the more Anglo-Saxon em- 
pirical approach to practical considerations of power politics. Thus we 
find in his work reminiscences of De Visscher, Kelsen and Morgenthau. 
His approach to a dissection of the weak body of contemporary interna- 
tional organization is prefaced by a closely-reasoned study of the pertinent 
problems of general international law, based almost entirely on authorities 
Written in French. Here the author stresses the purely inter-social nature 
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of the droit des gens, its primitive character, and its basic weaknesses : 
the dédoublement fonctionnel of Georges Scelle, its mediacy, its gaps. The 
author’s persistent pessimism in these chapters is tempered by emphasis 
on current progress toward the humanization of the law, its institutionaliza- 
tion, and some delimitation of the competence of the state. Likewise, the 
emergence of the individual, if not as a subject of international law, at 
least as the primary concern of the law, is remarked as a hopeful tendency. 

In a second section, the author examines the réle of power among nations, 
and underlines the major weaknesses in our present international society 
Above all, he decries the tendency of states to utilize international law 
as an instrument of foreign policy, the predominance of the great Powers, 
the fallacy of the doctrine of the equality of states, and the persistence of 
the ancient doctrine of the balance of power. The latter, however, cannot 
work effectively, if it ever did, in a world divided into two major bloes. 

Once again, the author’s pessimism is balanced here by his enthusiasm 
for the extraordinary development of international institutions in this 
century, and in particular the present hopeful growth of regional and 
functional systems. Here he notes a few illustrations of veritable supra- 
national institutions, and discovers some tendency to diminish the tradi- 
tional sovereignty of states in these ‘‘bridgeheads of superstatism.”’ 

In a final section the author, like so many harassed but still hopeful 
students of world organization, sees the ultimate solution in some form of 
federalism. This cannot be achieved tomorrow, however, and can only 
come about by a progressive but deliberate movement, carefully planned, 
which should extend first to Europe, then Africa, to the western Atlantic 
and eventually to the world. But here the nations must go beyond or 
‘*dépasser’’ present international law, on the one hand, and power diplo- 
macy and nationalistic passion, on the other. We must surpass the ‘* power- 
less despotism of the Ancien Régime of sovereign state-nations masking as 
a so-called international order.’’ 

Dr. Buchmann, in an admirable synthesis of international politics, inter- 
national organization and international law, has contributed a study which 
all specialists in these disciplines will find to be provocative and highly 


rewarding. 
JoHN B. WHITTON 


Organizacje Miedzynarodowe [International Organizations]. By Jacek 
Machowski. Warsaw: Wydawnictwo Prawnieze, 1956. pp. 299. Index. 
Zt. 18, paper. 

This study of governmental and other international organizations was 
published in 1956, the year of the Polish ‘‘Thaw.’’ Polish authors were 
able at that time to publish articles and books independent to some extent 
of the Soviet official line. However, this book could have been a translation 
of a Soviet treatise on the same subject. All colors are only black and white; 
there are the wicked imperialists, led by the United States, who subvert 
international organizations by foul means and try to use them for their own 
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expansionist aims, and there are virtuous Communist governments, headed 
by the peace-loving Soviet Union, which only think of peace and the wel- 
fare of mankind. 

The author provides, however, basic information on the organization 
and procedures of international institutions; this might be useful for those 
Poles who do not know Russian and cannot find the same information in 
Soviet books. A foreign reader will find there very interesting data on 
Communist-sponsored non-governmental organizations. There are eleven 
listed in the book, beginning with the World Federation of Trade Unions 
and ending with the Bureau of the International Conference for the Reduc- 
tion of Tension in International Relations. 

Partly a political propaganda tract, partly a rather elementary collection 
of data, this book certainly is not a scholarly achievement. 


W. W. KUwLSsKI 


Termination of Membership of International Organizations. By Nagendra 
Singh. New York: Frederick A. Praeger, 1958. pp. xvi, 210. Index. 


This is a very thorough and scholarly treatment of an important problem, 
although it becomes somewhat pedantic at times without losing a certain 
amount of idealism. The author, while writing very noticeably under the 
influence of British scholarship, obviously knows his material thoroughly 
and has the greatest possible desire to contribute constructively to the solu- 
tion of his chosen problem. 

The subject is discussed in part under the terms of historic international 
law and in part under the terms of the fundamental instruments of some 
thirty or more of the various more important international organizations. 
A good deal of attention is given to the case of China without, it is to be 
feared, reaching any very helpful solution (‘‘it should be eradicated’’—the 
Chinese problem). At various points there occur contradictions between 
an almost cynical adhesion to orthodox international law (‘‘One need not 
object to individual States introducing the element of ‘like and dislike’ in 
their practice of granting recognition’’) and sentimental elements of 
Indian neutralism. 

To repeat, this is a thoroughly interesting, scholarly, and helpful work. 


Pitman B. 


Revision of the United Nations Charter. A Symposium. New Delhi: In- 
dian Council of World Affairs; London, New York, Madras: Oxford Uni- 
versity Press, 1956. pp. vi, 144. Index. Rs. 6/8; $1.70. 


If the ‘‘high noon’’ of international collaboration in creating a world 
Peace and security organization was reached in 1945 at San Francisco, 
& suggested by one of the 13 contributors to this symposium on revision of 
the United Nations Charter, a reading of this excellent collection of com- 
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ments suggests that the ‘“‘high tide’’ of the Charter revision movement was 
probably reached in 1955-1956. This reviewer, undertaking his pleasant 
task some three years after most of the articles were written, and two and 
one-half years after the Indian Council on World Affairs published the 
collection, is impressed by the fact that, even though there has been no 
review conference, the United Nations of 1959 is in many respects a dif- 
ferent institution than it was four years ago in 1955. For example, 
while membership problems discussed in most of the papers have not been 
completely solved, the log jam of applicants has broken, and those now 
excluded from the organization are a rather select group of victims of the 
polarization of the United Nations which has taken place over the past 
14 years. 

The predominant ‘‘unofficial view in the Scandinavian countries’’ in 
1956 was ‘‘that revision of the Charter |was] not the medicine needed to 
eure the illness of today’s world... .’’ That comment is equally trenchant 
today. Man-made institutions like the United Nations reflect the world 
society of which they are a part. Thus the United Nations is the market 
place for discussion of issues which threaten peace and security. It should 
not be confused with a social institution capable of cutting, or tying, the 
Gordian knot of international relations. 

With one or two exceptions, the contributions making up this symposium 
are well done, readable, and provocative. Although there is a good deal of 
repetition in dealing with certain issues that have given rise to suggested 
Charter amendments, the symposium serves to focus attention on different 
national attitudes toward these issues. This is most helpful in enabling 
one to judge the practicability of a revision conference. 

The Indian Council on World Affairs and its Secretary General, Mr 
S. L. Poplai, are to be commended for their initiative in bringing the 
products of such able contributors together in such a handy and useful form. 


CarRL Marcy 


The United Nations and Dependent Peoples. By Emil J. Sady. Washing- 


ton: Brookings Institution, 1956. pp. viii, 205. $1.50. 


This little book—little by comparison with the Brookings mastodon (7h: 
United Nations and Promotion of the General Welfare) of which, in another 
published form, it comprises one part—deserves to be on the shelf of all 
who are interested in the workings of the United Nations machinery unde! 
Chapters XI, XII, and XIII of the Charter. The author’s rich and varied 
experience of colonial problems finds reflection in the balance of the work 
and in his valuable practical insights into the workings of the United 
Nations system. 

The two chapters that form the backbone of the book, entitled, respec- 
tively, ‘‘The General Assembly and Non-Self-Governing Territories’’ and 
‘“The International Trusteeship System,’’ are well complemented by the 
two introductory chapters and the concluding chapter, which help to set 
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the United Nations’ functions in the postwar stream of colonial evolution. 
Specialists will find particularly valuable the thoughtful suggestions for 
improvements, mainly within the existing constitutional and legal frame- 
work, advanced by the author as a contribution to the continuing process 
of review of the United Nations and its Charter. His excellent treatment 
of the experience in handling the Ewe case deserves particular attention. 
There are minor flaws in the presentation, but they detract only slightly 
from the book’s general virtues. That some of the analysis has been by- 
passed by rapidly moving events since the book’s publication, is, of course, 


no fault of the author’s. he 
LAWRENCE S. FINKELSTEIN 


The Arab Bloc in the United Nations. By G. Moussa Dib. Amsterdam: 
Djambatan Ltd., 1956. pp. 128. Index. 


Completed in July, 1956, this volume by an Arab scholar seeks to fit the 
Arab states into the wider framework of the United Nations and the power 
situation in which the United Nations operates. Chapter I argues that, 
despite ‘‘dispersive forces,’’ the Arabs form a single community. Chapter 
IT, on ‘‘The Arabs and Their Problems in the United Nations,’’ is devoted 
to the Palestine, Libyan and Tunisian questions. Chapter III examines 
‘“‘The Attitude of the Great Powers Towards the Arab States’’ in the Se- 
eurity Council’s handling of the Syrian-Lebanese, Anglo-Egyptian and 
Palestine issues. Chapter IV is a study of the Arab position on East-West 
issues, and Chapter V pertains to ‘‘Outlets of Solidarity for the Arab 
States.”’ The concluding section on ‘‘The Baghdad Pact and Scientific 
Know-how versus Colonel Nasser and the Arab People’’ gives a clue to the 
author’s own orientation. The study as a whole is limited by the fact that 
it was completed before the Suez crisis of 1956. 

To this reviewer, the most interesting part of the book is Chapter IV, the 
analysis of Arab attitudes on East-West issues (pre-1956 solidarity on 
issues directly affecting the Arab states and on colonial questions is by 
now an old story). After examining a substantial number of cases, Dr. 
Dib coneludes that after a period of bloc neutrality lasting through the 
Second Assembly, the Arab states ceased to operate consistently as a bloc 
on issues in this category. The reason is to be found in the need for 
scientific know-how and in differing conceptions of how this know-how is 
to be attained, what priority it should be given, et cetera. 

This study is marred by a tendency to make unsupported generalizations 
as those on page 13 pertaining to the influence of climate on attitudes), 
statements which are at best highly controversial (as that ‘‘the United 
Nations pledged itself to give self-determination and self-government to 
all peoples who are worthy of it’’ [page 37]), and occasional errors of fact 
as the statement that the United Nations Charter forbids the General 
Assembly to discuss security problems concurrently before the Security 
Council [pp. 82-83]). Nevertheless, it represents an interesting contribu- 
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Egypt and the United Nations. Report of a Study Group set up by the 
Egyptian Society of International Law. New York: Manhattan Pub- 
lishing Co., 1957. pp. xii, 197. Index. $3.00. 


Reliable information about Egypt, the Arab world, and the Asian-African 
countries is in short supply in the United States. So is understanding 
of them. This slender volume, produced by a committee of distinguished 
jurists, scholars, and diplomats set up by the Egyptian Society of Inter- 
national Law, under the chairmanship of Dr. Hamid Sultan, Professor of 
International Law at Cairo University, should contribute to both desiderata. 
It is one of a series of such national studies brought out under the auspices 
of the Carnegie Endowment for International Peace. 

Candidly and vigorously, but in good temper, the well-documented study 
traces the emergence of Egypt as a national state, its release from Brit- 
ish control, and its relation to the United Nations from the Dumbarton 
Oaks proposals to about 1954, with passing reference to the more recent 
Suez erisis and invasion. Egyptian attitudes toward the United Nations 
fall into four phases: one of faith, hope, and expectation that the new 
world organization would help it achieve freedom from foreign control; 
one of disillusionment, resentment, and indifference when the Security 
Council failed to order Britain out of Egypt and when Israel was estab- 
lished ; one of self-reliance in some matters and of co-operation with the 
states in the Arab League and in the African-Asian group, to achieve 
objectives under the Charter of special significance for them. In this 
phase, ‘‘neutrality’’ was born. The study sets forth Egyptian efforts 
in the United Nations relating to sovereign equality, independence for Arab 
countries, reduction of imperialism, strict interpretation of domestic juris- 
diction, universality of membership, curtailment of abuse of the veto, and 
extension of the economie and social services of the United Nations. A 
fourth phase of ‘‘guarded hope,’’ of revival of faith in the United Nations. 
began with the withdrawal of the invasion forces in the recent crisis. 50 


the account ends. 

An extensive appendix contains vividly informative resolutions of the 
Council of the Arab League relating to various issues before the United 
Nations, translated for the committee by Dr. Boutros-Ghali, Associate Pro- 
fessor of International Law at Cairo University. 

The Egyptian Society and the Carnegie Endowment have rendered 2 
valuable service to thoughtful men everywhere in bringing out this en- 


lightening study. 


Henry REIFF 


Britain and the United Nations. By Geoffrey L. Goodwin. New York: 
Manhattan Publishing Co., 1957. pp. xiii, 478. Index. $3.00. 


It is a commonplace to observe that an international institution may 
fail, not because it is inherently defective in its mechanisms and in 1ts 
aims, but simply because its members do not find it to their national inter 
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rest to make it work when in a particular instance the institution may de- 
cide against them. Such surely was the case with the League of Nations, 
and such may without doubt be the case with the United Nations under 
corresponding conditions. 

To the end of clarifying the attitudes and policies of the different 
Members of the United Nations a series of volumes was initiated by the 
Carnegie Endowment for International Peace; and the present volume is 
an attempt to assess the ‘‘impact,’’ as the author describes it, of the 
United Nations upon the content and conduct of British foreign policy. 
The foreign policy of over a half-dozen other countries has been similarly 
treated in other volumes,’ and the series as a whole should give us an in- 
sight as to the practical defects of the Charter and the modifications of 
national policy needed to overcome them. 

So wide is the field covered by the volume, the ‘‘case studies’’ covering 
nine separate issues: Iran, Syria and Lebanon, Greece, the Italian colonies, 
Palestine, the Anglo-Iranian oil dispute, Indonesia, China, and the Korean 
War, that only a general indication is possible. The de facto revision of 
the Charter, that is, the concrete measures resulting in a practical revision, 
is contrasted with the formal amendment or de jure revision. Here the 
study widens and contains valuable comments upon the larger issues be- 
fore the Security Council and the General Assembly. 

A closing word of warning is that certain ‘‘harsh realities’’ resulting 
from the clash of interests in a society of sovereign states ‘‘cannot be 
removed by formal amendment of the Charter. It is what states do at the 
United Nations and not the precise institutional pattern that matters 
most. 

C. G. FENWICK 


Japan and the United Nations. Report of a Study Group set up by the 
Japanese Association of International Law. New York: Manhattan 
Publishing Co., 1958. pp. xv, 246. Index. $3.00. 


Japan was admitted into the United Nations only toward the end of 
1956, under circumstances briefly mentioned in the closing paragraphs of 
the present study. Necessarily, then, this study of Japan and the United 
Nations, in the Carnegie Endowment series of National Studies on Inter- 
national Organization, has a highly academic character. It is not con- 
cerned with policy positions adopted by the Japanese Government after 
Japan had been admitted into the United Nations, nor does it reflect the 
activities or influences of Japan in that body after admission. 

The principal core of the study, which was organized along lines similar 
to those employed by the American Council on Foreign Relations, is Pari 
I: ‘‘Development of Japan’s Attitude Toward the United Nations’’ (pp. 
1-95). Successive chapters of Part I trace the principal threads of Japanese 
attitudes (as distinguished from policies) toward foreign relations be- 


1See this JOURNAL, p. 490, and below, and reviews appearing in Vol. 51, p. 447 
(1957), and Vol. 52, pp. 561, 562 (1958). 
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tween 1945 and 1953—Japan’s relations to SCAP permitting her no inde- 
pendent foreign policy for most of the period. The authors review the at- 
titudes of the Japanese press, statements of attitude by government leaders, 
and debates in the Diet to show the extent to which reference was made 
to the remote United Nations during periods described by the following 
chapter titles: ‘‘Oceupation’’ (1945-1948), ‘‘Rise of Neutralism’’ (1948~ 
1950), ‘‘The Korean War’’ (1950-1951), and ‘‘ Peace Treaty and Security 
Treaty’ (1951-1953). The first part of the work is followed by a rather 
uninspired evaluation of the structure and activities of the United Nations, 
conducted in the spirit of a general commentary on various provisions of 
the Charter rather than from the point of view of specific Japanese foreign 
policy objectives or attitudes. 

The work is carefully done. Its principal value lies in its analysis of 
the general currents affecting Japan’s attitudes toward the external world 
since 1945 rather than with specific patterns of Japan’s relations with the 
United Nations as an operational mechanism. The authors could have done 
nothing more. 


H. ArTHUR STEINER 


NATO and the Future of Europe. By Ben T. Moore. New York: Harper 
& Brothers for the Council on Foreign Relations, 1958. pp. xv, 263. 
Index. $4.50. 


The essential importance of this book lies in the author’s examination 
of some of the problems recently facing NATO against the background 
of postwar Western European experience in devising new inter-state rela- 
tionships and, conversely, his discussion, in the perspective of the wider 
North Atlantic Community, of the movement of Western Europe to- 
wards greater unity through the establishment of novel international insti- 
tutions. If the result does not always achieve a clarity sufficient to banish 
wonder that no similar effort has hitherto been made, it offers many 
thoughtful and provocative ideas deserving the serious attention not only 
of those who see in European-Atlantic developments the most fruitful 
postwar experiments in international organization. 

To his task the author, now Associate Director of the Twentieth Century 
Fund, brings a decade of government experience in the making of American 
policy concerning the subject of the book, augumented by opportunity for 
contemplation as a Carnegie Research Fellow of the Council on Foreign 
Relations. Moreover, although the analysis and conclusions are his alone, 
in preparing this work Mr. Moore also benefited from consultation with a 
Council study group including in its membership men of wide range of 
experience with reference to NATO and the European organizations. 

In the light of recurring emphasis on the necessity of re-thinking NATO 
in the face of developments in science, technology and polities that have 
revolutionized world affairs in the decade since the North Atlantic Treaty 
was signed, the book is made particularly timely by the author’s thesis 
offering a way out of the present strategic dilemma of NATO. On the 
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premise that ‘‘. . . the nations of Western Europe and the North Atlantic 
area cannot continue to separate their strategic alliances and their eco- 
nomic organizations,’’ Mr. Moore urges the establishment of a European 
Nuclear Defense Union as the core of a more meaningful NATO military 
effort. EURATOM now makes such a development technologically feasible 
and militarily valid, he argues. The experience of ‘‘Little Europe’’ in 
evolving a sense of community across national frontiers through an attack 
on postwar economic problems gives, he believes, an air of political reality 
to his proposal in contradistinction to that for an integrated Atlantic 
Community. The author nevertheless acknowledges the existence of many 
difficulties confronting the establishing of a European Nuclear Defense 
Union, not the least of which are British reluctance to participate in a 
continental union for any purpose and the consequent prospect of German 
predominance in such an arrangement. These considerations proved in 
fact to be of determining significance with reference to the 1952-1954 at- 
tempt to develop an effective European security organization (the Euro- 
pean Defense Community). 

On behalf of this thesis there is reasserted the argument which has 
underlain American postwar support of European integration, namely, 
that by lessening dependence on the United States, European union might 
in the long run be expected to strengthen the Atlantic Community where 
the greater power realities clearly lie. The line of argument is that the 
United States, confronted by a Europe more nearly its equal, might thus 
come to see the necessity of devising Atlantic institutions of greater ef- 
fectiveness, a development which this country has thus far resisted and 
which, in view of the predominant power of the United States in the Atlantic 
Community, manifestly cannot occur without American support. This is 
clearly reasoning worthy of serious consideration. 

It may be asked, however, whether this is not an argument which makes 
it too easy for the United States to cling to its established ways. Our sup- 
port of various types of European integration offers little to challenge the 
more effective use of American power and influence vis-d-vis our European 
allies, many of whom continue to expect from us imaginative initiatives 
that indicate recognition on our part that power connotes responsibility. 
Although it is indubitably true that the American people are not at present 
prepared to enter into novel political relationships within the Atlantic 
Community, it is doubtful that public understanding of the need to do so 


will grow as this country stands by and watches Western Europeans 


struggle with the challenge the twentieth century is offering to the adequacy 
of the national state. It should, moreover, be observed that the author 
perceives that the capacity of the United States to influence the course of 
developments in Europe is limited. This raises the question whether we 
should not be moving forward with our European friends, rather than 
standing on the sidelines cheering them on. 

Inasmuch as the exploration of new directions for United States policy 
towards NATO and European union was the principal function of the 
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Council on Foreign Relations study group, from whose deliberations this 
book emerged, it may not be inappropriate to point out that the book is 
disappointing in its failure to come to grips with the non-military aspects 
of the Soviet threat to the North Atlantic Community, perception of which 
has steadily grown. Emphasis here, as elsewhere, is on the economic and 
military developments within the Community, the latter analyzed with 
particular effectiveness in light of the implications for the alliance of the 
continuing revolution in weapon technology. Although the political chal 
lenge offered by the Soviets is recognized, no attempt is made to suggest 
the elements of imaginative policies that might be expected to constitute 
effective responses to this novel challenge confronting the free world. 

The careful reader will likewise be aware that, in its consideration of the 
evolution of postwar European political institutions, the book does not 
avoid the pitfalls too commonly characteristic of discussions of the legal! 
aspects of such novel organizations as the Coal and Steel Community, for 
example, or the imprecise connotations of such phrases as ‘‘degree of 
federalism’’ and ‘‘national economic sovereignty.’’ And while there is 
real merit in the effort of the author to wrestle in the Atlantic context 
with the meanings of the commonly used terms, ‘‘alliance’’ and ‘‘com- 
munity,’’ it can be argued that greater clarity might be achieved by con 
sidering these concepts in relation to political organization, the emergenc: 
of which among national states is the predominant and persistent char- 
acteristic of twentieth-century international relations. 

Too infrequently, in studies such as this, is it articulated that while the 
substance and goals of such organization may be military, economic, social 
or political, the institutions themselves and the processes by which they ar: 
established and through which they function, are essentially political 
It should not be overlooked, however, that the author sees that 


.. nuclear weapons may have made impossible an alliance which does 
not look forward to a thorough-going surrender of national sovereignty 


It is by flashes of insight such as this, perhaps even more than by the volume 
of data he has brought into manageable compass, that the author makes a 
valuable contribution to greater understanding of a complex and difficult 
subject which has thus far been too little analyzed by scholars. 


C. Lawson 


Det Europaeiske Kul-og Stalfaellesskab. Folkeretlige studier over 1n- 
ternationalt samarbejde. By Paul Henning Fischer. Copenhagen: 
Ejnar Munksgaard, 1957. pp. 340. Index. D. Kr. 38. 


This is a comprehensive and scholarly study of the European Coal and 
Steel Community, with particular reference to the international lav 
aspects of a functional international organization. Submitted for the 
doctorate in jurisprudence at the Faculty of Law of the University 0! 
Copenhagen, this dissertation was successfully defended in October, 1957 


1959 | BOOK REVIEWS AND NOTES 195 


The author, who has had some academic experience, is an officer in the 
Danish Ministry of Foreign Affairs. 

In sixteen chapters, extensively supported by all the pertinent official 
documentation, and analyses and commentaries by many writers in several 
languages (see the bibliography, pp. 311-331), Dr. Fischer presents an 
impressive study of the Coal and Steel Community. It is to be regretted 
that the book was not published in a major language, although the concise 
summary in English (pp. 297-310) enables a larger audience to appreciate 
the significance of this contribution to the growing literature on the 
E.C.S.C. Without question, this is a major work on the subject, and the 
first exhaustively to depict it from the viewpoint of international law. 

In the first three chapters Fischer relates the history and background 
of the treaty and its conclusion, the institutions of the E.C.S.C., and their 
powers. Chapter IV analyzes the norms of legal behavior, and the next 
three chapters discuss these norms for the obligations of enterprises, Mem- 
ber States, and between enterprises and Member States. In Chapter VIII 
the author makes observations on whether individuals can be subjects of 
international law. Sovereignty and self-government, capacity for action, 


‘ 


and the concept ‘‘supra-national’’ are then treated, after which the con 
stitutional problems in connection with the treaty are covered. The func- 
tional principle is examined in Chapter XIII, and there follows a compara- 
tive appraisal of federal states and international organizations. 

Dr. Fischer adheres to the dualistic conception of the relation between 
international law and municipal law and does not believe that the existence 
of the E.C.S.C. necessitates any revision of the fundamental concepts of 
international law (see his conclusions, Chapter XVI, pp. 268-296). Al- 
though he notes that individuals to some extent become subject to the 
E.C.S.C. jurisdiction, ‘‘there has been no basic structural change in the 
international community.’’ He also concludes that it is ‘‘a characteristic 
feature of the E.C.S.C. that the influence of the Member States has been 
reduced,’’ but the Community ‘‘cannot be defined as a federal state or a 
federation; it is an organization sui gencris with federal elements.’’ 
Finally, 


It would not be justifiable to maintain that the E.C.S.C. is the ideal 
type of organization for international co-operation. No such ideal 
type can be devised because one type may be effective in one specific 
functional field, for a certain combination of states and under a specific 
political combination, and yet prove ineffective if one or more factors 
were different. The political realities are more important than the 
structure of an organization. 


Fischer is well aware of the fact that international planning must ‘‘often 
yield to the multifarious and unforeseeable exigencies arising in interna- 
tional relations. ’’ 

The present study was concluded in December, 1955. In his preface 
dated June, 1957) the author indicates that later developments have 


partially altered some of his conclusions. He acknowledges, moreover 
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(pp. 279-281), that the E.C.S.C. should be evaluated in the light of its 
short-term and long-term objectives, but that in view of its brief existence 


no such evaluation can yet be undertaken. 


C. BELLQUIST 


The Projected Arab Court of Justice: A Study in Regional Jurisdiction 
with Specific Reference to the Muslim Law of Nations. By Ezzeldin 
Foda. The Hague: Martinus Nijhoff, 1957. pp. xvi, 258. Index. 
Gld. 19. 


This study, presented as a doctoral dissertation at the University of 
Leyden, is from the pen of an official in the Secretariat General of the 
Arab League. He had access to the unpublished documents of the League 
and has utilized almost all the official published material that has bearing 
on the subject. He has approached the problem from both the standpoint 
of the Western theory and practice of the modern law of nations and the 
standpoint of the basic principles of the Muslim law of nations. 

The book is divided into three parts. Part I is in the main devoted to a 
study of the various plans laid down for the establishment of the Arab 
League and the various divergent official views as to its legal and political 
nature. He also discusses the modes of peaceful settlement under the 
Arab Pact and the problem of compulsory arbitration. He failed to make 
use of several earlier studies on the Arab League, particularly the one pub- 
lished in this JourNaL (Vol. 40, p. 756, October, 1946), which has bearing 
on the legal nature of the Arab League. Part II, entitled ‘‘ Ideological 
Problems in Connection with the establishment of a Court for the Arab 
World,’’ discusses in detail some of the traditional Islamic concepts of state 
and sovereignty, of public law and the relations of the Islamic state with 
non-Muslim states and territories. While the author has thoroughly 
studied the Western legal literature on the concepts of sovereignty and the 
principles of public law, he has not shown equal competence in handling 
the Islamic classical sources nor precision in his definition and use of the 
Muslim legal concepts. 

Part III is devoted to a discussion of the problems relating to the draft 
of the proposed Arab Court of Justice, its nature and jurisdiction, and 
the enforcement of its decisions and orders. His discussion is based on 
the assumption (previously discussed in Chapter 6) that world organiza- 
tions should be decentralized and that peace and justice would be more 
adequately dealt with on the basis of regional decentralization. The 
author’s regional approach to the study of international organizations made 
him interested in the proposed Arab Court of Justice. He advocates the 
establishment of such a court to settle disputes of a regional character. 
This is perhaps one of the most constructive parts of the book, in which he 
makes a number of valuable suggestions as to how the draft statute of the 
Arab Court should be revised before its final approval, and how the Court 
ought to function in order to fit both the regional and world orders. 
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There are six appendices, including the draft statute of the proposed 
Court, and a bibliography. 
Masip KHADDURI 


The Legality of Nuclear Weapons. By Georg Schwarzenberger. Toronto: 
Carswell Co. Ltd.; London: Stevens & Sons Ltd., 1958. pp. viii, 61. 
paper: 3 s. 6 d., 65¢; cloth: 10 s., $1.80. 


‘‘(T he first, and most self-denying, duty of the international lawyer,’’ 
Dr. Schwarzenberger writes, ‘‘is to warn against the dangerous illusion 
that his findings on the legality or illegality of nuclear weapons are likely 
to influence one way or the other the decision on the use of these devices 
of mechanized barbarism.’’ Once liberated from this illusion, the inter- 
national lawyer will be prepared to turn to ‘‘legal planning’’ for a federal 
World State which will maintain a monopoly of nuclear energy. 

This paper, originally delivered as a public lecture at University Col- 
lege, London, and later to be published in Current Legal Problems, 1958, 
exhorts the international lawyer to creativity by demonstrating that nu- 
clear weapons are illegal but that their illegality will not keep them from 
being used in a ‘‘fight for survival.’’ They are illegal because their radia- 
tion and fall-out (apparently without regard to whether these are their 
principal or collateral effects) make them ‘‘poisonous’’ and thereby vio- 
lative of Article 23(a) of the Hague Regulations of 1907 and of the 
Geneva Gas Protocol of 1925. Other ‘‘law-determining processes,’’ ‘‘ab- 
stractions from .. . relevant rules of warfare,’’ and rules of international 
law do not prohibit the weapons, except under special circumstances. On 
the other hand, their use may be justified by way of reprisals, notwith- 
standing these prohibitions. 

These views, although not beyond exception, are persuasively and elo- 
quently argued in Dr. Schwarzenberger’s pamphlet. With one conclusion 
at least no one can quarrel: existing conventional or customary law will 
not of itself prevent the use of these most horrible of all weapons. 


R. R. Baxter 


Frammande Valutalag och internationaell privatratt. Studier i de 
frammde offentligrattsliga Lagarnas tillimplighet [Foreign Exchange 
Restrictions and Private International Law. Studies in the Enforce- 
ment and Recognition of Foreign Confiscatory and Political Laws}. 
With a Summary in English. By Lars A. E. Hjerner. The Hague: 
Martinus Nijhoff, 1956-1957. pp. xii, 712. Index. Gld. 37.50; Kr. 48. 

The General Approach to Foreign Confiscations. By Lars A. E. Hjerner. 
Stockholm: Almquist & Wiksell, 1958. pp. 40. Kr. 7. 


The ‘‘taking’’ of foreign property by confiscations and other devices, 
among them the discriminatory operation of foreign exchange control. 
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has recently been discussed at the 1958 Conferences of the International 
Bar Association in Cologne and of the International Law Association in 
New York. It is most gratifying to have now in the writings of the 
Swedish author an exhaustive and well-documented treatise on the various 
legal questions involved in the extraterritorial effects of economic emer- 
gency measures. The summary in English of the principal work (16 
pages) of course cannot give an adequate presentation of the many, often 
challenging, thoughts and comments on legal writings and on some 1200 
court decisions of not less than 16 countries. However, the second booklet 
(which also appeared as part of the Scandinavian Studies in Law, No. I, 
1958, pp. 179-218), shows the methods which the author used in his prin- 
cipal work in describing the repercussions of foreign exchange restrictions 
on municipal, private and public international law. 

Exchange restrictions are rightly conceived as an encroachment upon 
private economic relations for which the old rules of lex rei sitae governing 
property questions, the proper law of contract and the various concepts 
of territoriality, do not always afford a just determination. The search 
for a new approach also led the author to a detailed study of the recogni- 
tion and enforcement of different types of political laws of territorial 
application, such as gold clauses and moratoria. Here the author observes 
the specific facts which underly the often conflicting solutions in similar 
situations by courts of different countries, and he tries to establish stand- 
ards for a comparative approach. 

The author considers the practice of courts in expropriation cases, where 
the property has been a tangible thing, especially ships, and, rightly 
stressing the remedial aspects, observes that ‘‘property ultimately depends 
on the assistance which a claimant receives from the community.’’ Among 
the questions discussed are claims for restitution or damages, effective 
possession of confiscated property, the legal representative of the creditor 
or the debtor, if one of them is a nationalized entity, and the confiscation 
of companies, of their assets or the rights of shareholders. Considerations 
of public international law are by no means neglected: immunity from 
foreign jurisdiction, diplomatic recognition, the act of state doctrine, the 
illegality aspect of confiscatory measures and, most interesting, the use 
of the nationality test for the purpose of risk distribution. 

It is noteworthy that the author attributes to the courts the decisive 
role in granting protection and asylum in private property matters, by 
means of investigating foreign decrees, not at their face value, but for ‘‘the 
purpose of the application of the decree in the particular situation.’’ 

The valuable presentation of method and approach reveals very well 
the principles and standards which should be considered in any evaluation 
of many activities of foreign governments, by special legislation or admin- 
istrative measures, which encroach upon or undermine private property 
rights. 

Martin DoMKE 
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Jurisdiksjonsvalg og Lovvalg. By Edvard Hambro. Oslo: Universitets- 
forlaget, 1957. pp. xvi, 406. 

Partenes autonomi og infgring av ensartet internasjonal privatrett | Die 
Parteiautonomie und die Universelle Vereinheitlichung des Internationa- 
len Privatrechts|. By Gustav Hoégtun. Oslo: H. Aschehoug & Co.., 
1955. pp. xvi, 139 (xi, 129). 


In many fields Scandinavian scholarship has contributed more than any 
other to the progress of law and legal science.’ It is very fortunate, there- 
fore, that recent Scandinavian publications have facilitated aecess to this 
scholarship by adding summaries in one or several of the major Western 
languages. Hégtun’s book does more by offering a nearly complete Ger- 
man translation. Fortunately, Hambro’s book, too, is rendered more 
readily accessible to non-Secandinavian readers through other publications.* 
Both books deal with the age-old problem of party autonomy, both unfor- 
tunately without reference to American law. While Hégtun’s work is 
primarily analytical, Hambro’s emphasis is on comparison (between the 
Nordic laws, and English, French, Swiss and German law). 

To the Restatement of Conflicts of Law of the American Law Institute 
the choice of either jurisdiction or law by the parties remains anathema, 
‘official’’ doctrine.* 


‘ 


and American courts are still struggling with this 
sut in the light of Nussbaum’s and Yntema’s studies,‘ the American reader 
will not be surprised to learn from the books under review that elsewhere 
party autonomy has always been recognized as one of the primary tenets 
of private international law. This observation includes Norway, which 
has been accused incorrectly, as Hambro has shown, of rejecting this 
precept.° Hogtun’s most important contribution would seem to be his 
analysis of the questionnaire which he submitted to 500 exporters and 
importers. Of 250 answers, 65 indicated that their business practice in- 


sisted upon express stipulations of applicable law, and 39 reported that 


contracts occasionally contained such provisions. The great majority fa- 
vored the seller’s law. Hambro’s outstanding achievement is his parallel 


treatment of choice of law and jurisdiction. 


ALBERT A. EHRENZWEIG 


1 For unique Scandinavian achievements in the field of tort liability and insurance, 
see this reviewer’s ‘‘Full-Aid’’ Insurance (1954). 

2See particularly Hambro, ‘‘Autonomy in the International Contract Law of the 
Nordic States,’’ 6 Int. and Comp. Law Q. 589 (1957). 

’See, in general, Ehrenzweig, Conflict of Laws 11, 145 (1959); id., ‘‘ Adhesion 
Contracts in the Conflict of Laws,’’ 53 Col. Law Rev. 1072 (1953). 

4See, e.g., Nussbaum, Principles of Private International Law 147 ff. (1943) ; 
Yntema, ‘* ‘Autonomy’ in Choice of Laws,’’ 1 A. J. Comp. Law 341 (1952). 

52 Rabel, Conflict of Laws 373 (1947). 
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The Year Book of World Affairs, 1957. Vol. 11. Published under the 
auspices of the London Institute of World Affairs. London: Stevens & 
Sons Ltd., 1957. pp. xv, 479. Index. £2 2s. 

The Year Book of World Affairs, 1958. Vol. 12. London: Stevens & Sons 
Ltd., 1958. pp. xviii, 472. Index. £2 2s. 


The Year Book of World Affairs, under the able editorship of George W. 
Keeton and Georg Schwarzenberger, has come to have a special place among 
publications of this kind in the field of international relations, for each 
volume can be expected to present competent and often provocative analyses 
and interpretations of current problems in international relations in gen- 
eral or in the foreign policies of specific states, as well as inquiries into 
the socio-political and theoretical aspects of public policy. The eleventh 
and twelfth volumes of the Year Book maintain the high standard of the 
series. The 1957 volume contains articles on political aspects of United 
States foreign policy, issues in Japanese foreign policy, miscalculations in 
the Suez affair, the United Nations’ two standards of conduct vis-a-vis 
power politics, the nature and implications of Soviet aid to underdeveloped 
countries, concepts of neutrality and of nationalism in contemporary af- 
fairs, German reunification, the expanding Commonwealth, the Soviet satel- 
lites after Stalin, and a report on the Conference on the Teaching of Inter- 
national Law, held at Geneva in August, 1956. 

In the 1958 volume there are articles dealing with foreign policies of 
India, Pakistan, and Canada, respectively, British views on the economic 
consequences of the European Common Market, psychological factors in 
the provision of technical assistance to underdeveloped countries and demo- 
graphic difficulties of these countries, sources of discontent in the Arab 
states, the 1955-1957 crisis in international Communism, a re-examination 
of the Western policy of strategic embargoes, India’s quasi-federalism, 
rival claims to sovereignty in the Antarctic, and new dimensions of research 
in international relations. 

Limitations of space preclude comment on each of the articles published 
in the volumes for 1957 and 1958, but a sampling may be illustrative of 
the whole. In the 1957 volume Hans J. Morgenthau argues that foreign 
policies predicated upon neutralism must be evaluated in terms of national 
and international political reality rather than ‘‘the abstract moral standard 
of anti-Communism.’’ The United Nations’ ‘‘position as a plaything 
between the two colossi of the modern world,’’ according to L. C. Green, 
is enhanced by its espousal of a double standard in dealing with partici- 
pants in international disputes. Paul de Visscher reports that teachers 
of international law ‘‘should give due attention to the social realities 
underlying the norms of positive law.’’ Werner Levi, writing in the 1958 
volume, sees a change in India’s chosen rdéle of leader of the Asian bloc 
since the Hungarian crisis. Susan Strange criticizes the Western policy 
of strategic trade embargoes and urges its termination. Harold D. Lass- 
well concludes that an ‘‘emerging strategy of inquiry’’ on a worldwide 


| 

( 

t 

S 

e 

t 

e] 
te 
In 
to 
Vor 
inte 
und 
pres 
it t 
pro 
of 
phil 
bine; 
field 


1959 | 300K REVIEWS AND NOTES 501 


(non-Soviet) basis is contributing to the clarification of the decision-making 
process in international relations. 

Each volume includes a bibliographical section in which more than 400 
studies and reports by government agencies and international organiza- 


tions, treatises and other publications, not excluding a selection of biog- 
raphies and novels, are pithily reviewed in essays on such topics as the 
economic, institutional, and legal aspects of world affairs. 


ALONA E. Evans 


World Affairs: Problems and Prospects. By Elton Atwater, William Butz, 
Kent Forster, Neal Riemer. New York: Appleton-Century-Crofts, 1958. 
pp. xii, 621. Index. $6.95. 


The teaching of international relations is still undergoing a serious self- 
appraisal and the flood of new texts in the field gives evidence of self- 
conscious efforts to devise new approaches to an admittedly cliché-ridden 
subject. The current volume is rigorously oriented toward expounding 
contemporary topics relating to conflict; it seeks no unifying conceptual 
thread, no historical continuity and no single programmatic answers to 
such issues as: ‘‘Does man’s nature make war inevitable?’’ or ‘‘Is there a 
key outlook on world affairs?’’ These are sample chapter headings; 
others deal with nationalism, economic resources, technology, democracy, 
Communism, and techniques for conducting peaceful international rela- 
tions in similarly worded topical questions relating to immediate issues. 
Succinet descriptions of key theories, attitudes, institutions, policies and 
events are followed by alternative programmatic schemes for dealing with 
them. While useful for teaching undergraduates, this approach comes no 
closer to providing us with guiding concepts than do most rival current 
texts. 

Ernst B. Haas 


Internationale Bezichungen. LEinfiihrung in die Grundlagen der Aussen- 
politik. By Rudolf Bliihdorn. Vienna: Springer-Verlag, 1956. pp. 
xiv, 391. Index. S. 7.15, paper; 8. 7.85, cloth. 


Blihdorn’s text on international relations is among the first such efforts 
to be published on the European Continent in the German language. The 
Continental tradition in this field had been confined to diplomatic history, 
international law or—more commonly—to the exposition of some ideology 
under which the actual or desired conduct of states was subsumed. The 
present volume is very different in tone. In the form of a succinct manual, 
it treats international relations in terms of psychological and sociological 
propositions concerning man and human groups, examines various types 
of states and alternative foreign policies, as well as the ideological and 
Philosophical assumptions on which they rest. As such, the volume com- 
bines the best and the worst features of the current American texts in this 
feld; it is comprehensive and anxious to draw on the lessons of all the 
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social sciences; but it is too diffuse and therefore unwilling to sort the 
relevant from the irrelevant. While perfectly willing to accept many of 
Bliihdorn’s conclusions, this reviewer feels that many of the social science 
propositions propounded as their basis have long been demonstrated as 


false or unprovable. 
Haas 


Ernst B. 


Bombay 


The Use of Force in International Relations. By A. Appadorai. 
Asia Publishing House, 1958. pp. 124. Index. Rs. 5.75. 


+ 


This book is a publication of some lectures given at the University of 
Caleutta in 1957. It may be assumed, therefore, that it was never intended 
to be an exhaustive legal analysis of the probiem of the use of force, but 
rather a general exposition of certain basie ideas which center around this 
problem. The three chapter headings, Analysis of the Problem, Peacefu 
Change and Co-existence, and Collective Security, bear out this assumptio1 
and indicate a rather more general treatment of the subject. 
The first chapter is a very brief survey of the changing position 

war in international relations. The chapter on peaceful change indicates 
the essential connection between the prohibition of force and the provisio 


of adequate machinery for peaceful change. 
The final chapter contains some interesting suggestions on reforms 
the Charter necessary to make the United Nations a more effectiv: 


organization. 
BowetT 


D. W. 


La Ligne Curzon et la Ile Guerre Mondiale. By Romain Yakemtchouk 
Louvain: Editions Nauwelaerts; Paris: Béatrice-Nauwelaerts, 1957 


pp. 135. 


In some respects the title of the work under review is deceiving, for t! 
author’s preoccupation is not with the Curzon Line itself, although 
does, of course, enter the picture incidentally, but with the history of tl 
diplomatic maneuvers which resulted in the present Polish-Russian frontier 
being where it currently is. This is in no way a legal study, and the author 
explicitly denies any desire to draw conclusions on the merits of the various 
contending parties’ cases. As he himself states, the book’s only purpose 
is to set forth all the evidence available concerning how the decision was 
finally reached to fix that problem child of modern European diplomacy. 
the eastern frontier of the Polish state, along its present course. In his 
desire to present exhaustively all the conflicting facts of that confused case. 
the author may be said to have succeeded to the highest degree : his resear¢! 
is very impressive and the works consulted and cited at length constitut 
a definitive bibliography in six languages. 

The method used is that of a chronological exposé of the problems 
various phases of development throughout the years. Surprisingly enoug! 


1959 | BOOK REVIEWS AND NOTES 503 


there is no background material, except a few very sketchy and uninforma- 
tive paragraphs on the inter-war situation in the area, with no attention 
at all to the important and very relevant problem of the genesis and 
twenty-year history of the Curzon Line between the first and second World 
Wars, although from the title it would appear to be the very subject of 
the study. The work opens with the events of 1939, i.e., a description of 
the Russo-German partition of Poland. Thereafter the reader is led 
through the maze of Great-Power politics, the gradual deterioration of the 
unholy alliance, the early concessions to the Polish Government-in-exile 
made by the Soviets in the opening stages of the German attack, the subse- 
quent stiffening of Moscow’s attitude, the reassertion of Soviet demands 
for the borders sanctioned by the Molotov-Ribbentrop Pact, the final break- 
down of Soviet-Polish relations, culminating in the rupture of diplomatic 
ties between the Kremlin and the London Government and the expedient 
formation of the Lublin Committee. The most interesting section of the 
work, because it covers a period of which still too little is understood, is 
the part dealing with the war years and the frantic efforts of the London 
Poles to rescue their country from threatening disaster. These must be 
considered to be the author’s most successful chapters, in which he skill- 
fully and convincingly handles a mass of extremely confused evidence 
against a background of rapidly changing international developments, 
making good use of the writings of the various actors whose personal 
decisions contributed so much to the outcome of the controversy. 

On the whole this is a very competent and useful study of a fascinating 
and still potentially troublesome factor in international diplomacy, con- 
cerning which there have been all too many biased works and partisan 
accounts. What is a little disconcerting is the author’s tone. Although 
he is objective in his factual presentation and quite moderate in his argu- 
ments, the author affects an unnecessarily bitter and sarcastic tone in 
writing of all things Russian, disparages everything connected with the 
London Polish Government and seriously criticizes the réle of Churchill 
and Roosevelt and their aides, thus detracting somewhat from the work’s 
value as an objective scholarly study. If one overlooks the author’s ap- 
parent dislike for, or impatience with, all concerned, despite his own 
admission that the problem did not have any simple solution and that the 
actual settlement was probably as just an outcome as could have been 
expected under the circumstances, the book can be read with real profit. 


GEORGE GINSBURGS 


Grundprobleme des Internationalen Wirtschaftsrechts. By Georg Erler. 
Gottingen: Verlag Otto Schwartz & Co., 1956. pp. xii, 215. Index. 
DM. 19.80. 


This stimulating, well-organized book sets forth the outlines for a new 
discipline dealing with the legal regulations of international economic 
intercourse. The new field of learning, ‘‘Internationales Wirtschaftsrecht’’ 
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(International Economic Law), discusses relevant provisions of interna- 
tional law, including operational regulations and administrative practices 
of intergovernmental economic organizations, and national laws applying 
to foreign trade and international payments. 

After the second World War the most important trading nations of the 
world engaged in a momentous effort to put international trade on a new 
basis which would make possible the free movement of goods, services 
and payments, and promote economic and social progress. Confused cur- 
rency situations, political cleavages and deep-seated differences in social 
organization and political philosophy increased the intrinsic complexity 
of this task. The initial enthusiasm to create a workable system of free 
trade is well illustrated by the fact that the basic instruments of the two 
monetary organizations, the World Bank and the International Monetary 
Fund, were drafted at Bretton Woods with the participation of a large 
Soviet delegation, headed by a People’s Commissar. The Soviets did not 
ratify the new financial scheme, and a few important arrangements (e.g., 
the International Trade Organization) remain uncompleted. An impres- 
sive network of intergovernmental arrangements, however, has been agreed 
to by (mostly) non-‘‘iron-curtain’’ nations in the area of international 
economic intercourse. They contain substantive regulations such as in- 
ternational scrutiny of exchange rates, most-favored-nation treatment, in- 
ternational control of trade and payment restrictions, and other provi- 
sions deeply intruding into spheres of traditional national sovereignty. 
Whereas in the area of ‘‘political’’ intercourse national governments 
display excessive sensitiveness in defense of their ‘‘domestic domains, ” 
they accepted (and frequently welcomed) within the framework of the 
new organizations interference in their budgetary, exchange, and trade 
policies. New legal situations and new legal categories result from the 
operation of such international arrangements as the International Monetar) 
Fund, the General Agreement on Tariffs and Trade, the Organization for 
European Economic Co-operation. Domestic legal procedures and ad- 
ministrative practices of national governments are adapted to fit the new 
international positions. The operation and effect of the new international 
arrangements are the principal subjects of Professor Erler’s study. 

The first two chapters of the volume deal with methodological problems 
of international economic law and its development up to the second Wor! 
War. The third chapter discusses post-World War II policies toward the 
elimination of all kinds of restrictive practices on a worldwide basis and 
within the framework of regional arrangements, especially in the European 
sphere. The fourth and fifth chapters consider the operation of actual 
international economic arrangements and the effect of their work on na- 
tional policies. The sixth chapter analyzes new legal forms and categories. 
especially in the field of public administration, national and international. 

Professor Erler’s timely study is worthy of special commendation be- 
cause it presents in a coherent form an important sector of national and in- 
ternational law hitherto not systematically treated, and accompanies it by 
a careful discussion of the legal principles involved. This presentation en- 
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ables the reader to review and re-evaluate a number of traditional concepts 
of national and international law from the aspect of the new organizational 
developments. The books shows a sophisticated awareness of contemporary 
economic problems and of their historic antecedents, and a skill in compress- 
ing (and perhaps somewhat oversimplifying) a complex body of material. 


Ervin P. HEXNER 


Economic Co-operation in Europe. A Study of the United Nations Eco- 
nomic Commission for Europe. By David Wightman. New York: 
Frederick A. Praeger; Toronto: British Book Service (Canada) Ltd., 
1956. pp. xii, 288. Index. $5.00. 


Mr. Wightman, a lecturer on economic history at the University of 
Birmingham, was awarded the prize of the Carnegie Endowment for Inter- 
national Peace for this study on problems of international organization. 
The book contains no law at all, but in the reviewer’s opinion it would be 
difficult to find a study which more succinctly and competently explores 
one of the many areas of international relations in which multilateral 
activity is producing the understandings which form the basis of treaties 
and the legal practices which are developing into international law. 

The United Nations Economic Commission for Europe has acquired a 
reputation for producing the most reliable analyses of the situation in all 
Europe and for achieving much co-ordination through its technical com- 
mittees on coal, steel, raw materials and the engineering industry, timber, 
housing and the building industry, agriculture, electric power and inland 
transport. Mr. Wightman points out that the supply of reliable data to 
the practical members of these technical committees enables them to arrive 
at a consensus on methods of conducting business. The resulting pattern 
of production, distribution and consumption reveals aspects of questions 
that become subjects of international agreement. The contributions of 
the coal and steel committees to the evolution and functioning of the 
European Coal and Steel Community illustrate how this tilling of the 
soil assists the growth of international machinery operating under law 
and administering specific parts of it. 

Denys P. Myers 


Foreign Aid Reexamined. Edited by James W. Wiggins and Helmut 
Schoeck. Washington, D. C.: Public Affairs Press, 1958. pp. x, 250. 
Index. $5.00. 


Here is the sharpest attack by the academic community today upon the 
whole United States foreign economic aid policy. Mounted by fourteen 
scholars, the assault fires at the very foundations of the arguments used 
‘y Government officials, certain economists, American exporters, and phi- 
lanthropists to encourage the grant or loan of millions of dollars to foreign 
‘ountries for their ‘‘economic development.’’ Contributing to the con- 
‘erted doubt about the efficacy of the United States economic aid programs 
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are four economists, three anthropologists, three sociologists, two political 
scientists, one historian, and one demographer. Although the book is a 
collection of papers prepared for a symposium held at Emory University, 
and although the editors suggest that the social scientists gathered there 
held various attitudes towards foreign aid, the total effect is to question 
with stark evidence the purposes of a policy now ingrained in American 
literature and Congressional appropriations. 

J. Fred Rippy begins with an historical perspective that bares the bones 
of United States benevolence to other nations: charity as a public policy, 
the banker’s bleat for extending credit, the exporter’s need for overseas 
markets, and the self-interest of the bureaucrat paid handsomely for dis- 
tributing American funds. Elgin Groseclose accuses the proponents of 
foreign economic aid, who maintain that economic growth abroad will 
reduce aggression, of being unwitting captives of the very Marxian dia- 
lectic they deny. George Murdock points out the futility of foreign eco- 
nomic aid as a means of winning friends. William Stokes, in a well- 
documented piece, indicates that it is not the lack of capital nor the lack 
of technical know-how that holds back the economic development of Latin 
America, but the lack of will by the ruling classes to change their social 
values. 

Helmut Schoeck takes such publicists as Gunnar Myrdal and Barbara 
Ward to task for their ‘‘rhetorie of inequality’’ and their wrong percep- 
tions of socio-economic reality on the international plane. Wilson Schmidt, 
Peter Bauer, and Gottfried Haberler analyze foreign aid in economic 
terms: the mythology of ‘‘social overhead’’ now current among advocates 
of foreign aid; the crushing effects of compulsory saving and develop- 
ment planning upon underdeveloped countries; and the menaces to eco- 
nomic stability and growth that arise from governmental intervention. 

Warren Thompson, Alfred Smith, and H. G. Barnett show the inherent 
limitations on ‘‘westernization’’ in the underdeveloped countries, due to 
population problems, faulty natural resources, and inadequate community 
participation in planning, while Justus Kroef and David Rowe conclude 
with case studies of Indonesia and China. 

The importance of this book for students of international law lies in its 
blunt contradiction that America has nothing but capital to export ané 
that economic development is a panacea for the world’s many ills. Many 
pages intimate that the security of private property, sanctity of contracts. 
a freedom of individual choice, and material incentives to work, in 8 
respectable, law-abiding society also count for the progress of nations 
There is reason to doubt with James Wiggins that ‘‘economic development 
of underdeveloped lands is so simple, so free of undesirable effects, and s0 
certain in techniques as it has been described elsewhere.’’ This book will 
certainly raise the hackles of a thousand enthusiastic sponsors of U. S. 
foreign economic assistance, but, as a cogent counterweight, it deserves 


reading. 
GERARD J. MANGONE 
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The United States in World Affairs 1957. By Richard P. Stebbins and 
the Research Staff of the Council on Foreign Relations. New York: 
Harper & Brothers, 1958. pp. xi, 411. Index. $5.50. 


This volume, like its predecessors in the series initiated by the Council 
on Foreign Relations in 1931, is a skillful and objective review of United 
States participation in international affairs during a calendar year. Rela- 
tive emphasis is indicated by the titles of the seven chapters: Introducing 
1957; Foreign Policy in Washington ; Europe and the East-West Struggle ; 
The ‘‘Southern Gap’’ and Africa; Breathing Spell in the Far East; 
Growing Pains in the Americas; and The Space Age Begins. A striking 
fact, apparent from the chapter notes, is that two sources, namely, the 
Department of State Bulletin and the Council’s annual publication, Docu- 
ments on American Foreign Relations, are alone almost sufficient for the 
purposes of such a review. <A valuable feature of the book, filling to some 
extent the gap that resulted from the discontinuance, some years ago, of 
one of the departments of this JouRNAL, is the chronology (pp. 372-393) 
of world events of special significance in connection with the foreign rela- 
tions of the United States. 

EpGar TURLINGTON 


American Nationalism. An Interpretative Essay. By Hans Kohn. New 
York: Maemillan Co., 1957. pp. xii, 272. Index. $5.00. 


Four fifths of Professor Kohn’s ‘‘essay,’’ as he calls it, deal with the 
origins, nature, and evolution of American (U. 8S.) nationalism. The con- 
cluding chapter deals with international aspects of the problem. This 
leading contemporary student of nationalism (his Idea of Nationalism ap- 
peared in 1944) is naturally interested chiefly in that subject itself, not 
so much in international relations. Indeed, some of the concluding para- 
graphs and passages sound a little bit like President Eisenhower—not that 
they are any the less true or important on that account. So: ‘‘ American 
nationalism faces a continuing difficult reorientation before new expanding 
horizons’’ (p. 228). It is to be hoped that Professor Kohn will finally get 
around to doing a volume on nationalism in international relations today, 
with due attention to the Kremlin, New Delhi, and Jakarta. 


PitMAN B. 
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United Nations. Reports of International Arbitral Awards. Vol. VIII: Decisions 0/ 
Mixed Claims Commission, U. S.-Germany. Part Two. New York: Columbia Un 
versity Press, 1958. pp. xi, 520. Index. $5.25. 
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vateigentums in Osterreich. Vienna and Stuttgart: Wilhelm Braumiiller, 1958. pp. 
x, 285. Index. $7.80. 
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AMERICAN BaR ASSOCIATION JOURNAL, January, 1959 (Vol. 45, No. 1). Reaching for 
the Stars: Space Law and the New Fourth Dimension (pp. 54-57, 92), Kenneth B. 
Keating; The Profession Abroad: A Glance at Japanese Legal Education (pp. 62-64), 
James J. Cavanaugh. 

——, SECTION oF INTERNATIONAL AND COMPARATIVE LAW BULLETIN, December, 1958 
(Vol. 3, No. 1). Second Seminar on the Law of Outer Space (pp. 6-8); Survey of 
International Law Organizations (pp. 9-13); Comparison of United States and Foreign 
Antitrust Laws (pp. 14-22), Eugene D. Bennett. 

AMERICAN JOURNAL OF COMPARATIVE LAw, Summer, 1958 (Vol. 7, No. 3). Unfair 
Competition in Europe (pp. 327-349), Mario Rotondi; The Japanese Legal Training 
and Research Institute (pp. 366-379), Jiro Matsuda. 

, Autumn, 1958 (Vol. 7, No. 4). Bills of Lading and the Conflict of Laws: 
Validity of ‘‘ Negligence’’ Clauses in France (pp. 516-540), Athanassios N. Yianno- 
poulos; Communist Theories on Confiscation and Expropriation (pp. 541-571), Ignaz 
Seidl-Hohenveldern; Arbitration and Arbitration Procedure in Yugoslavia (pp. 588- 
593), Aleksander Goldstajn; On the Margin of the Rome Treaties (pp. 593-599), 
Jaroslav G. Polach. 

ANNALES DE Droit INTERNATIONAL MEDICAL, December, 1958 (No. 3). Le Droit 
International Pénal Médical (pp. 7-27), J. Vonecken and Ph. Minguet; Conventions 
Humanitaires et Onziéme Assemblée Mondiale de la Santé (pp. 37-58), E. Boéri; Du 
Choiz et de la Signification d’un Embléme Distinctif International @ Donner au Corps 
Médical pour le Temps de Conflit Armé (pp. 76-81), Médicin-Général Bercher and 
Médicin-Colonel Hassenforder; Le Congrés Internationale de la Neutralité de la Médi 
cine en Temps de Guerre (pp. 82-85), Charles Richet; La Restauration du Concept de la 
Neutralité Médicale en Temps de Guerre (pp. 86-88), Prof. Piédeliévre. 

ANNALS OF THE HITOTSUBASHI ACADEMY, October, 1958 (Vol. 9, No. 1). Origin of 
the Siberian Intervention, 1917-1918 (pp. 91-108), Chihiro Hosoya. 

ARBITRATION JOURNAL, 1958 (Vol. 13, No. 4). American Arbitration Law and the 
UN Convention (pp. 197-213), John J. Czyzak and Charles H. Sullivan. 

ARCHIV DES VOLKERRECHTS, November, 1958 (Vol. 7, No. 3). Vdélkerrechtsfragen der 
Antarktis (pp. 225-252), Ingo v. Miinech; Die Belgrader Donaukonvention von 1948 
(pp. 253-261), Ignaz Seidl-Hohenveldern; Tatigkeit der Vereinten Nationen in Volk 
errechtlichen Fragen (pp. 262-286), Fritz Miinch; Vélkerrechtsfragen aus dem Bereich 
des British Commonwealth 1947-1957 (pp. 287-302), Frederick Honig. 

ARCHIV FUR RECHTS- UND SOZIALPHILOSOPHIE, August, 1958 (Vol. 44, No. 3). Fune- 
tions and Foundations of the Laws of War (pp. 351-369), Georg Schwarzenberger. 

THE BULLETIN (Bonn), December 2, 1958 (Vol. 6, No. 45). An Analysis of Khrush- 
chev’s Plan for Berlin (pp. 1-2); De Gaulle-Adenauer Meeting (p. 3). 

——, December 16, 1958 (Vol. 6, No. 47). Purposes and Aims of the European Eco- 
nomic Community (pp. 2-3). 

, January 6, 1959 (Vol. 7, No. 1). Bonn Note on Berlin (pp. 1-2); A Vital 
Factor of Economic Cooperation (pp. 2, 4). 

——, January 13, 1959 (Vol. 7, No. 2). Negotiate, Yes! Capitulate, No! (p. 1); 
Rectifying False Accusations (p. 2). 

——, January 27, 1959 (Vol. 7, No. 4). Confederation—A Trojan Horse (pp. 1-3). 

——, February 3, 1959 (Vol. 7, No. 5). Brentano on Questions of Topical Interest 

pp. 2-3). 

——, February 10, 1959 (Vol. 7, No. 6). No Concessions Without Counterconcessions 
(pp. 1-2), Felix von Eckardt; Why Berlin Says ‘‘No’’ (p. 2), Willy Brandt. 
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——, February 17, 1959 (Vol. 7, No. 7). A Just Settlement Is Indispensable (p. 1 


Hands off Berlin! (pp. 1-3, 8), Willy Brandt. 
3ULLETIN DFE September, 1958 (Vol. 16, No. 3). Quelques 

Observations sur l’Origine et le Développement de la République Tchécoslovaque et 

la Catastrophe de Munich (pp. 269-289), Vladimir Prochézka. 

CASOPIS PRO MEZINARODNI PrAvo, 1958 (Vol. 2, No. 4). Kodifikace Pravidel Tijkaji 
ctch se Pradvniho ReZimu (pp. 261-283), Jaroslav Zourek; Lze se 2 Hlediska 
Prodrobit Mezindrodni Obchodni Arbitraii, v Ntz by Bylo Rozhodnuto na Zadkladé 
Ekvity Nebo Podle Obchodnich Zvyklosti? (pp. 284-295), Bohdan Donner; Zenevska 
Kodifikaént Konference o U prave Prdvniho ReZimu More (pp. 298-302), V. P.: 
Mezindrodnt Patentov) Institut v Haagu (pp. 319-322), V. Dolezil; K Prdvnt Povaze 
Prostoru nad Stdtnim Uzemim (pp. 323-337), Michael Milde; Zpétny) Odkaz a Cesko 
slovenské Dedické Kolisni Prdévo (pp. 338-340), B. Donner. 

LA CoMUNITA INTERNAZIONALE, October, 1958 (Vol. 13, No. 4). Revisionismo, Nei 
tralismo e Ragion di Stato nella Jugoslavia d’Oggi (pp. 623-631), Rodolfo Mosca; 
Lo Statuto delle Nazioni Unite e gli Stati Non Membri (pp. 632-648), Giovann 
Kojanec; Aspetti Attuali della Politica Latino-Americana degli Stati Uniti (pp. 649 
664), Alfonso Sterpellone; L’Agenzia Internazionale dell’ Energia Atomica (AIEA 
(pp. 665-691), Muzio Fitterpa; Modifica delle Riserve Britanniche alla Giurisdizion: 
della Corte Internazionale di Giustizia (pp. 692-693), G. Kojanec. 

DER DoNAURAUM, 1958 (Vol. 3, No. 4). Das Selbstbestimmungsrecht der Voli 
pp. 193-198), Rudolf Lodgman von Auen; Geschichtliche Folgen Jaltas fiir de 
Donauraum (pp. 199-207), Ferdinand Durtansk¥: Zweitausend Jahre Krieqsaescheher 
an der Donau (pp. 208-221), Rudolf Kiszling. 

EGYPTIAN Economic g« Po.uiricaL Revirw, December, 1958 (Vol. 4, No. 12). Ultra 
brinkmanship (pp. 9-10); Franco-Israeli Collusion (pp. 10-11); Swing to the Right 
(pp. 11-12); Reflections on Europe (pp. 13-14); Doctrinal Independence (pp. 15-17 

——, January, 1959 (Vol. 5, No.2). Noises of Peace (pp. 9-10); Controversy around 
a Controversialist (pp. 13-15); Tiran and Aqaba (pp. 18-25), Omar Z. Ghobashy; A 
Peace in Algeria (pp. 26-30). 

Europa ARCHIV, November 20—December 5, 1958 (Vol. 13, Nos. 22-23). Status Qu 
und Revolution im Mittleren Osten (pp. 11,187-11,188); Der Arabische Nationalismus 
als Beweaggrund fiir die Ereiqnisse im Irak, im Libanon und in Jordanien (pp. 11,189 
11,196), Edward Atiyah; Israel in der Mittelost-Krise (pp. 11,196—-11,200), N. Uriely: 
Grossbritannien und die Mittelost-Krise (pp. 11,201-11,209), D. C. Watt; Die Haltung 
Frankreichs in der Mittelost-Krise (pp. 11,210-11,214), Jacques Vernant; Die Amert 
kanische Politik im Mittleren Osten (pp. 11,215-11,222), Richard Nolte. 

——, December 20, 1958 (Vol. 13, No. 24). Die Asiatischen Provinzen Portugals 
(pp. 11,275-11,284), Lujo Tonéié-Sorinj; Die 12 Ordentliche Tagung der Vollversamm 
lung der Vereinten Nationen vom 17. September bis zum 14. Dezember 1957 (pp. 
285-11, 294), Christian Schiitze. 

——, January 5, 1959 (Vol. 14, No. 1). Die sowjetische Politik in den Entwich 
lungslandern (pp. 3-12), Pietro Quaroni; Kulturelle Probleme der deutschen Polit 
in den Entwicklungslindern Asiens und Afrikas (pp. 13-20), Theodor Steltzer: 
Aktuelle Aspekte der chinesisch-sowjetischen Beziehungen (pp. 21-30), Hans-Georg 
Glaser; Entwicklungsfinanzierung und Weltwirtschaftsordnung (pp. 31-36), Norbert 
Kohlhase. 

EXTERNAL AFFAIRS REVIEW (New Zealand), October, 1958 (Vol. 8, No. 10). 7 
International Supervisory Commissions in Indo-China (pp. 1-6). 

——, November, 1958 (Vol. 8, No. 11). Relations between India and New Zealana 
(pp. 1-5). 

FOREIGN AFFAIRS, January, 1959 (Vol. 37, No. 2). Disengagement Revisited (pf 
187-210), George F. Kennan; The Delicate Balance of Terror (pp. 211-234), Albert 
Wohlstetter; Reflections on a Revolution in Pakistan (pp. 247-256), Charles Burton 
Marshall; Austria Draws the Balance (pp. 269-281), Bruno Kreisky; The Three Whe 
Led (pp. 282-292), Herbert Feis; The Greco-Turkish Feud Revived (pp. 306-316 
Panayotis Pipinelis; Inside Outer Mongolia (pp. 328-333), Robert A. Rupen. 


’ 
4 
ia 
v 
a 
Ke 
ta 
n 
Ma 
14 
fra 
50D 
lan 


1959 | PERIODICAL LITERATURE OF INTERNATIONAL LAW 511 


FOREIGN SERVICE JOURNAL, January, 1959 (Vol. 36, No. 1). The Yankee Who Almost 
Conquered China (pp. 30-32), Raymond Schuessler. 

—, February, 1959 (Vol. 36, No. 2). Diplomacy in the Nuclear Age (pp. 6-10 
Lester B. Pearson; Are We Administering Away Our Effectiveness? (pp. 19-21), John 
E. Cunningham; Towards ‘‘ Partnership’’ in Rhodesia § Nyasaland (pp. 29-30), A. C. 
Floyd; A Nobleman from America (pp. 40-43), H. F. Sukich Nimmanuaemin; Chink 
in America’s Armor (pp. 44-48), Jacob Ornstein. 

Diz FRIEDENS-WARTF, 1958 (Vol. 54, No. 4). Walther Schiicking Memorial (py 
293-297), Wilhelm G. Hertz; Die Neutralisation Osterreichs (pp. 298-320), Rodolfo 


De Nova; Methoden der Vereinheitlichung des Kollisionsrechts. Einheitsgesetze und 


nternationale Vertrige (pp. 321-334), Kurt H. Nadelmann; La quarante-huitiéme 
Session de l'Institut de Droit International, Amsterdam, 1957 (pp. 335-347), Jean 
Salmon. 

Harvarp LAW Review, February, 1959 (Vol. 72, No. 4). Alternative Reservations 
to the Compulsory Jurisdiction of the International Court of Justice (pp. 749-760). 

INFORMACION JuRipIcA, July-August, 1958 (Nos. 182-183). Aspectos Internacionales 
ie la Legislacién sobre Alimentos y Drogas (pp. 943-972), Julius G. Zimmerman; 
Integracién Juridica Europea (pp. 973-977), Arturo Gallardo Rueda. 

NTERNATIONAL ORGANIZATION, Autumn, 1958 (Vol. 12, No.4). Europe and the NATO 
Shield (pp. 425-439), Arnold Wolfers; The Challenge of Regionalism (pp. 440-458), 
Ernst B. Haas; Soviet Policy in ECAFE: A Case Study of Soviet Behavior in Inter 
national Economic Organization (pp. 459-472), Alvin Z. Rubinstein. 

JOURNAL DU Droit INTERNATIONAL (CLUNET), October-December, 1958 (Vol. 85, 
No. 4). Gilbert Gidel (p. 959); Le Traité de Droit International Public du Professeur 
Paul Guggenheim (pp. 960-976), Dusan Sidjanski; Bulletin de Jurisprudence Fran 
caise (pp. 978-1030), Berthold Goldman, André Ponsard, and J. B. Sialelli; Chronique 
le Jurisprudence Frangaise (pp. 1032-1052), J. B. Sialelli; Bulletin de Jurisprudence 
{llemande (pp. 1055-1151), Wilhelm Wengler; Bulletin de Jurisprudence Belge (pp. 
1152-1194), Raymond Abrahams. 

GOSLOVENSKA REVIJA ZA MEDUNARODNO PRaAvo, 1958 (Vol. 5, No. 2). Opésti pogled 

a Razvoj Medunarodnog Ratnog Prava od 1907 do 1957 (pp. 269-279), Milan Bartoé; 


Yirno Resavanje Sporova (pp. 282-293), Ivan Tomsi¢; Jzvori Ratnog Prava (pp. 295 


, Smilja Avramov; Uticaj Razvoja Ratne Tehnike na Pravila Ratnog Prava (pp. 


307-311), Petar Kleut; Zastita Zrtava Rata (pp. 312-318), Bosko Jakovijevié; Bolesnici 

Ranjenici (pp. 319-323), Radmilo Jovanovié; Haska Pravila i Razvoj Pravne Zastite 
Ratnih Zarobljenika (pp. 323-332), Djoko Ivanovié; Haska Konvencija od 1907 Godine 
t individualna Kriviéna Odgovornost za Ratne Zlocine (pp. 333-341), Bogdan Zlatarié; 
Razvoj Medunarodnog Pomorskog Ratnog Prava (pp. 342-350), Vladislav Brajkovié; 
Milovan BD. Milovanovié na Drugoj Konferenciji Mira u Hagu 1907 (pp. 352-360), Vojis 
lav J. Vuékovié; Vazduino Bombardovanje i Medunarodno Ratno Pravo (pp. 361-368), 
Milan Jovanovié; O Nekim Karakteristikama Definicije ‘‘Oruzja za Masovno Unista- 
anje’’ (pp. 368-372), Gavro Perazié; Pravna Priroda Nadvazdusnog Prostora (pp. 
372-376), Mihailo Smirnov; Medunarodni Kriviéni Sud (pp. 377-384), Dimitrije Pindié; 
Koegzistencija i Medunarodno Pravo (pp. 385-388), Milan Sahovié. 

Jus, December, 1958 (Vol. 9, No. 4). Su un Profilo Storico del Diritto dei Confiitti 
li Leggi in America e sul Problema della Convenienza di una Continuazione del ‘‘ Re- 
‘tatement’’ (pp. 519-542), Albert A. Ehrenzweig; La Conferenza di Ginevra sul Diritto 
Internazionale Marittimo (pp. 557-569), Franco Florio. 

Missourt Law Review, January, 1959 (Vol. 24, No. 1). International Law on Use 
of Enemy Uniforms as a Stratagem and the Acquittal in the Skorzeny Case (pp. 16-43), 
Maximilian Koessler. 

NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAAL RECHT, October, 1958 (Vol. 5, No. 4). 
La Diziéme Session de la Commission du Droit International (pp. 337-347), J. P. A. 
Prangois; The Meaning of the Term ‘‘Intervene’’ in Article 2, Paragraph 7 (pp. 348- 
965), R. Blanpain; Le Probleme de l’Applicabilité directe des Réegles de Concurrence 
jans la Communauté Economique Européenne (pp. 366-376), M. van Gelderen; De Brug 
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over de Rivier Kwai uit Volkenrechtelijk Oogpunt Berien (pp. 377-381), J. P. A. 
Francois. 

New Yvuaeostav Law, April-June, 1958 (Vol. 9, No. 2). The Second Congress of 
Jurists of Yugoslavia and its Significance (pp. 46-52). 

NorDISK TIDSSKRIFT FOR INTERNATIONAL RET 0G JUS GENTIUM, 1958 (Vol. 28, No. 2). 
Nogle Problemer vedrgrende kollektiv Sikkerhed (pp. 123-136), Hans Kelsen; Ori- 
enterende Oversigter over aktuelle Spgrgsmdl: Islands Udidelse af sin Fiskerigraense 
(pp. 137-148), Erik Briiel; Inkorporasjon av Mellemstatlige Avtaler i en Stats Rets- 
system med Saerlig Henblik pd Europarddet (pp. 149-155), Gustav Hégtun; To Boker 
om Lovkonflikter (pp. 156-164), Edvard Hambro; Interlegale Spgrgsmdl Vedrgrende 
Gennemgangskonnossementer (pp. 165-171), Erik Siesby; International Law Associa- 
tions 48. Konference (pp. 172-176), N. V. Boeg; Marcel Sibert (pp. 177-178), B.; 
Clyde Eagleton (pp. 178-179), B.; Georges Ripert (p. 179), N. V. Boeg. 

OSTERREICHISCHE ZEITSCHRIFT FUR OFFENTLICHES RECHT, October, 1958 (Vol. 9, No. 
2). Das Naturrecht in positiven Recht (pp. 129-150), Johannes Messner; Das Selbst 
bestimmungsrecht der Cyprioten (pp. 190-212), Pavlos Tzermias; Das vdlkerrechts. 
verletzende nationale Urteil (pp. 213-275), Helmut Urbanek. 

UNIVERSITY OF PENNSYLVANIA LAW REVIEW, January, 1959 (Vol. 107, No. 3). A Uni 
form Law for International Sales (pp. 299-330), John Honnold;The Export Control Act 
of 1949; Extraterritorial Enforcement (pp. 331-362), Paul H. Silverstone; The Effect 
of Federal Treaties on State Workmen’s Compensation Laws (pp. 363-385), James H. 
Daffer. 

Po.itica INTERNACIONAL, October, 1958 (No. 39). La Gran Estrategia de las Grandes 
Potencias (pp. 9-25), M. Biorklund; El Pleito del Estrecho de Formosa y la Actualidad 
China (pp. 43-64), Julio Cola Alberich; Los Diez Anos de la Birmania independiente 
(pp. 65-83), Leandro Rubio Garcia; Mds sobre la Reunificacién de Alemania (pp. 87- 
95), Emilio Beladiez; Efectos de la Repiblica del Iraq en el Sistema Arabe (pp. 97- 
103), Rodolfo Gil Benumeya; La Politica Internacional durante los Meses de Agosto y 
Septiembre de 1958 (pp. 117-123), Fernando Murillo Rubiera. 

POLITISCHE STUDIEN, October, 1958 (Vol. 9, No. 102). Perspectiven (pp. 673-678) ; 
Die gegenwartige Lage des Deutschtums in Siidosteuropa (pp. 689-694), Rudolf 
Wagner; Kommunen als Foérderer des Europa-Gedankens (pp. 697-705), Hermann 
Heusch; Pakhtunistan—Ein Grenzstreit am Khyber-Pass (pp. 708-713), Hans-Wilfried 
von Stockhausen. 

, November, 1958 (Vol. 9, No. 103). Perspektiven (pp. 745-750); Die Epoche 
Pius XII (pp. 751-753), Karl Bringmann; Neue Aspekte und Wege der NATO-Politik 
(pp. 754-758), John Foster Dulles; Die Antwort der NATO (pp. 758-763), Paul Henri 
Spaak. 

, December, 1958 (Vol. 9, No. 104). Perspektiven (pp. 815-820); Machiavelli 
im 20. Jahrhundert (pp. 829-830), Rudolf Zorn. 

REVISTA DE DERECHO INTERNACIONAL Y CIENCIAS DiIPLOMATICAS (Rosaria, Argentina), 
January—June, 1958 (Vol. 7, No. 13). La Diplomacia en torno al Canal de Panama (pp. 
7-72), Lilia P. Claret de Voogd; Un Antecedente olvidado: La Convencién Consular de 
Lima de 1848 (pp. 73-162), Calixto A. Armas Barea; Reflexiones sobre Derecho Inter- 
planetario (pp. 163-211), Aldo Armando Cocca; Las Negociaciones con el General Lecor 
(pp. 215-226); Talleyrand y el Zar Alejandro (pp. 227-229); La Escuela del Servicio 
Exterior en la Universidad de Georgetown (pp. 241-247), Rosa Iris Novak. 

REVISTA DE LA UNIVERSIDAD DE MEDELL{N, November, 1958 (Vol. 2, No. 4). Diple- 
macia Tradicional, Diplomacia Multilateral y Diplomacia Parlamentaria (pp. 441-449), 
José Pareja Paz Soldin; Fideicomisos o Territorios? (pp. 450-457), Preston Slosson. 

Revista po Servico Pusiico, April, 1958 (Vol. 79, No. 1). As Qualidades diplomé 
ticas e as Condigées de Ingresso na Carreira (pp. 20-43), G. E. do Nascimento e Silva. 

REVISTA PERUANA DE DERECHO INTERNACIONAL, July-December, 1957 (Vol. 17, No 
52). Las Mediaciones Anglo-Francesas y Norteamericanas en el Conflicto con Espana 
(1866-1867) (pp. 153-192), Alberto Wagner de Reyna; Apuntes sobre la Situacion 
Juridica de los Cénsules (pp. 193-197), Carlos Arevalo y Carrefio; El Instituto Hispano 
Luso-Americano y el Instituto Americano de Derecho Internacional (pp. 202-203); 
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Sociedad Peruana de Derecho Internacional (pp. 223-226); George A. Finch (pp. 227- 


998), A. U. 

REVUE DE Droit INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SoTTILE), October-December, 1958 (Vol. 36, No. 4). Le Nouveau Droit Pénal Inter- 
national (pp. 381-400), Jean Graven; Les Formes de l’Agression (pp. 401-411), Eugéne 
Aroneanu; Les Traités de Non-Agression (pp. 413-414), Barclay Brown; Les Relations 
et Immunités Diplomatiques (pp. 415-433), Henri J. Reynaud; Encore sur le Sort des 
Prisonniers de Guerre italiens détenus surtout en Russie, 14 ans apres la Fin de la 
Guerre (pp. 434-436), Barclay Brown. 

REVUE DE Droit PENAL ET DE CRIMINOLOGIFE, December, 1958 (Vol. 39, No. 3). V° 
Congrés International de Droit Comparé, Bruxelles 9 Aoit 1958 (pp. 235-246), R. 
Serevens and J. M. Piret. 

REVUE pu Droit PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L’ETRANGER, 
November-December, 1958 (Vol. 74, No. 6). Revue de Jurisprudence Frangaise en 
Matiére Internationale (pp. 1113-1135), André Gervais. 

REVUE CRITIQUE DE DROIT INTERNATIONAL Privf£, July-September, 1958 (Vol. 47, 
No. 3). La Jurisprudence en matiére de Droit International Privé de la Commission 
Arbitrale Soviétique pour le Commerce Extérieur (pp. 459-478), D. F. Ramzaitsev; 
Autonomie de la Volonté et Arbitrage (pp. 479-494), Frédéric-Edouard Klein; Une 
Convention de La Haye de Droit International Privé devant la Cour Internationale de 
Justice (pp. 626-630), Georges Droz. 

REVUE GENERALE DE Droit INTERNATIONAL PuBLIc, October-December, 1958 (Vol. 62, 
No. 4). Observations sur l’Effectivité en Droit International Public (pp. 601-609), 
Charles de Visscher; Les Etats Privés de Littoral Maritime (pp. 610-617), Hubert 
Thierry; Le Statut de Jérusalem (pp. 618-654), Robert Falaize; Sur Quelques Pro 
blémes de Droit Astronautique (pp. 655-664), Marek Zylicz; Chroniques des Faits Inter- 
nationauz (pp. 665-715), Charles Rousseau; J. Mervyn Jones (1912-1957) (pp. 768- 
769); Eduard Reut-Nicolussi (1888-1958) (pp. 769-770); 48° Conférence de I’Inter- 
national Law Association (p. 770). 

REVUE HELLENIQUE DE Droit INTERNATIONAL, January-December, 1957 (Vol. 10, 
Nos. 1-4). Les Conférences de la Paix de La Haye 1899 et 1907 (pp. 1-5), Max Huber; 
Le 50° Anniversaire des Conventions de La Haye de 1907 (pp. 6-21), Josef L. Kunz; 
A propos de l’ Article 82 de la Convention I de La Haye du 18 Octobre 1907 (pp. 22- 
25), Gabriele Salvioli; Le Droit de la Libre Dispostion des Peuples comme Principe du 
Droit International (pp. 26-39), Wilhelm Wengler; Les Syst@mes Juridiques des Peuples 
Européens (pp. 40-131), Georges Michaélidés-Nouaros; Les Problémes Administratifs 
du Régionalisme International (pp. 132-230), Georges Langrod; International Military 
Justice and Neutral Judges (pp. 231-244), Solon Cleanthe Ivrakis; Les Deux Projets 
de Convention Internationale en matiére de Droits voisins du Droit d’Auteur (pp. 245- 
262), Stelios Castanos; Man’s Right to Knowledge and Its Free Use (pp. 263-276), 
Constantine Triantaphyllopoulos; Le Droit des Peuples a Disposer d’eux-mémes (pp. 
295-300), C. Economides; L’affaire du m/v ‘‘Georguios’’ (pp. 301-304), C. P. Panayo- 
tacos; La Nationalité Dénationalisée (pp. 308-314), J. E. J. Th. Deelen; Sovereign 
Immunity of Public Vessels in Historic Retrospect (pp. 314-316), S. C. Ivrakis; Le 
Retrait Volontaire ou Involontaire des Membres d’une Organisation Internationale (pp. 
316-327), Christos Papathanassiou; La Session de Grenade (1956) de l'Institut de Droit 
International et Ses Résolutions (pp. 333-339), Petros G. Vallindas; On the Draft Code 
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OFFICIAL DOCUMENTS 


CONVENTION ON THE INTERGOVERNMENTAL MARITIME 
CONSULTATIVE ORGANIZATION * 


Signed at Geneva March 6, 1948; in force March 17, 1958; pro- 
claimed by the President of the United States June 2, 1958 


The States parties to the present Convention hereby establish the Inter 
governmental Maritime Consultative Organization (hereinafter referred 
to as ‘‘the Organization’’). 


No. 4044 


*Department of State, Treaties and Other International Acts Series, 
Instruments of acceptance have been deposited by Argentina, Australia, Belgium, 
Burma, Canada, Republic of China, Dominican Republic, Ecuador (with declaration), 
France, Greece (with statement), Haiti, Honduras, Iran, Ireland, Israel, Italy, Japan, 
Liberia, Mexieo (with reservation), The Netherlands, Norway (with statement), 
Pakistan, Panama, Switzerland (with reservation), Turkey, United Arab Republic, 
the United Kingdom, the United States (with reservation and understanding), and the 
U.8.S.R. 

In a note accompanying the instrument of ratification, deposited with the Secretary- 
General of the United Nations on Aug. 9, 1951, the Belgian Minister for Foreign 
Affairs stated that the ratification was valid only for the metropolitan territories and 
that the territories of the Belgian Congo and the Trust Territories of Ruanda-Urundi 


were expressly excluded. 
Following is the text of the declaration made by Ecuador at the time of deposit of 


her instrument of acceptance of March 6, 1948: 

[Translation] ‘‘The Government of Ecuador declares that the protectionist measures 
adopted in the interests of its National Merchant Marine and the Merchant Fleet of 
Greater Colombia (Flota Mercante Grancolombiana), the vessels belonging to which 
are regarded as Ecuadorian by reason of the participation of the Government of 
Ecuador in the said Fleet, are measures the sole object of which is to promote the 
development of the National Merchant Marine and of the Merchant Fleet of Greater 
purposes of the Intergovernmental Maritime 


Colombia and are consistent with the 
Organization, as defined in article 1 (b) of the Convention. Accordingly, any recom 
mendations relating to this subject that may be adopted by the Organization will be 
re-examined by the Government of Ecuador.’’ 

Following is the text of the reservation made by Mexico at the time of deposit of 
her instrument of acceptance of March 6, 1948: 
[Translation] ‘‘The Government of the United States of Mexico, in accepting the Con 
vention on the Intergovernmental Maritime Consultative Organization, on the under 
standing that nothing in the said Convention is intended to change national legislation 
relating to restrictive business practices, expressly states that its acceptance of the 
above-mentioned international instrument neither has nor shall have the effect of 
altering or modifying in any way the application of the laws against monopolies in the 
territory of the Republic of Mexico.’’ 

Following is the text of the reservation made by Switzerland at the time of depos" 
of her instrument of ratification of March 6, 1948: 
[Translation] ‘‘In depositing its instrument of ratification of the Convention on tbe 
Intergovernmental Maritime Consultative Organization (IMCO), Switzerland make? 
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PART I 
PURPOSES OF THE ORGANIZATION 
ARTICLE 1] 
The purposes of the Organization are: 


(a) to provide machinery for co-operation among Governments in the 
field of governmental regulation and practices relating to technical 
matters of all kinds affecting shipping engaged in international 
trade, and to encourage the general adoption of the highest practi- 
cable standards in matters concerning maritime safety and efficiency 
of navigation ; 
to encourage the removal of discriminatory action and unnecessary 
restrictions by Governments affecting shipping engaged in inter- 
national trade so as to promote the availability of shipping services 
to the commerce of the world without discrimination; assistance 
and encouragement given by a Government for the development of 
its national shipping and for purposes of security does not in itself 
constitute discrimination, provided that such assistance and en- 
couragement is not based on measures designed to restrict the free- 
dom of shipping of all flags to take part in international trade; 
to provide for the consideration by the Organization of matters con- 
cerning unfair restrictive practices by shipping concerns in ac- 
cordance with Part II; 
to provide for the consideration by the Organization of any matters 
concerning shipping that may be referred to it by any organ or 
Specialized Agency of the United Nations; 
to provide for the exchange of information among Governments on 
matters under consideration by the Organization. 


PART II 
FUNCTIONS 


ARTICLE 2 


The functions of the Organization shall be consultative and advisory. 


the general reservation that its participation in the work of IMCO, more particularly 
as regards that organization’s relations with the United Nations, cannot exceed the 
Sounds implicit in Switzerland’s status as a perpetually neutral State. In conformity 
with this general reservation, Switzerland wishes to make a particular reservation 
oth in respect of the text of article VI as incorporated in the agreement, at present 
in draft form, between IMCO and the United Nations, and in respect of any similar 
‘lause which may replace or supplement that provision in the said agreement or in any 
other arrangement.’’ 

Following is the text of the reservation and understanding made by the United 
“ates at the time of deposit of her instrument of acceptance of Aug. 17, 1950: 
“It being understood that nothing in the Convention on the Intergovernmental 
Maritime Consultative Organization is intended to alter domestic legislation with respect 
0 restrictive business practices, it is hereby declared that ratification of that Convention 
‘y the Government of the United States of America does not and will not have the 
*feet of altering or modifying in any way the application of the anti-trust statutes of 
‘he United States of America.’’ 


517 
r 
4 
m, 
n), 
t), 
lic, 
the 
ry- 
ign 
and ( 
ndi 
of 
Tes 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


ARTICLE 3 


In order to achieve the purposes set out in Part I, the functions of the 
Organization shall be: 


(a) subject to the provisions of Article 4, to consider and make recom- 
mendations upon matters arising under Article 1 (a), (b) and (c) 
that may be remitted to it by Members, by any organ or Specialized 
Agency of the United Nations or by any other intergovernmental 
organization or upon matters referred to it under Article 1 (d) ; 
to provide for the drafting of conventions, agreements, or other 
suitable instruments, and to recommend these to Governments and 
to intergovernmental organizations, and to convene such conferences 
as may be necessary ; 
to provide machinery for consultation among Members and the ex- 
change of information among Governments. 


ARTICLE 4 


In those matters which appear to the Organization capable of settlement 
through the normal processes of international shipping business the Organi- 
zation shall so recommend. When, in the opinion of the Organization, 
any matter concerning unfair restrictive practices by shipping concerns is 
incapable of settlement through the normal processes of international slip- 
ping business, or has in fact so proved, and provided it shall first have 
been the subject of direct negotiations between the Members concerned, 
the Organization shall, at the request of one of those Members, consider 
the matter. 

PART III 


MEMBERSHIP 
ARTICLE 5 


Membership in the Organization shall be open to all States, subject to 
the provisions of Part ITT. 
ARTICLE 6 


Members of the United Nations may become Members of the Organiza- 
tion by becoming parties to the Convention in accordance with the provi- 
sions of Article 57. 


ARTICLE 7 


States not Members of the United Nations which have been invited to 
send representatives to the United Nations Maritime Conference convened 
in Geneva on the 19th February 1948, may become Members by becoming 
parties to the Convention in accordance with the provisions of Article 57. 


ARTICLE 8 


Any State not entitled to become a Member under Article 6 or / may 
apply through the Secretary-General of the Organization to become 4 
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Member and shall be admitted as a Member upon its becoming a party to 
the Convention in accordance with the provisions of Article 57 provided 
that, upon the recommendation of the Council, its pplication has been ap- 
proved by two-thirds of the Members other than Associate Members. 


ARTICLE 9 


Any territory or group of territories to which the Convention has been 
made applicable under Article 58, by the Member having responsibility 
for its international relations or by the United Nations, may become an 
Associate Member of the Organization by notification in writing given by 
such Member or by the United Nations, as the case may be, to the Secre- 
tary-General of the United Nations. 


ARTICLE 10 


An Associate Member shall have the rights and obligations of a Member 
under the Convention except that it shall not have the right to vote in the 
Assembly or be eligible for membership on the Council or on the Maritime 
Safety Committee and subject to this the word ‘‘Member’’ in the Conven- 
tion shal] be deemed to include Associate Member unless the context other- 
wise requires. 

ARTICLE 11 


No State or territory may become or remain a Member of the Organiza- 
tion contrary to a resolution of the General Assembly of the United Nations. 


PART IV 
ORGANS 


ARTICLE 12 


The Organization shall consist of an Assembly, a Council, a Maritime 
Safety Committee, and such subsidiary organs as the Organization may at 
any time consider necessary ; and a Secretariat. 


PART V 
THE ASSEMBLY 
ARTICLE 13 


The Assembly shall consist of all the Members. 


ARTICLE 14 


Regular sessions of the Assembly shall take place once every two years. 
Extraordinary sessions shall be convened after a notice of sixty days when- 
ever one-third of the Members give notice to the Secretary-General that 
they desire u session to be arranged, or at any time if deemed necessary 
by the Council, after a notice of sixty days. 
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ARTICLE 15 


A majority of the Members other than Associate Members shall constitute 
a quorum for the meetings of the Assembly. 


The 


(a) 


(b) 
(e@) 


(d) 


(j) 


ARTICLE 16 
functions of the Assembly shall be: 


to elect at each regular session from among its Members, other than 
Associate Members, its President and two Vice Presidents who 
shall hold office until the next regular session ; 
to determine its own rules of procedure except as otherwise provided 
in the Convention ; 
to establish any temporary or, upon recommendation of the Council, 
permanent subsidiary bodies it may consider to be necessary ; 
to elect the Members to be represented on the Council, as provided 
in Article 17, and on the Maritime Safety Committee as provided in 
Article 28; 
to receive and consider the reports of the Counci!, and to decide 
upon any question referred to it by the Council; 
to vote the budget and determine the financial arrangements of the 
Organization, in accordance with Part IX; 
to review the expenditures and approve the accounts of the Or- 
ganization ; 
to perform the functions of the Organization, provided that in mat- 
ters relating to Article 3 (a) and (b), the Assembly shall refer such 
matters to the Council for formulation by it of any recommendations 
or instruments thereon; provided further that any recommenda- 
tions or instruments submitted to the Assembly by the Council and 
not accepted by the Assembly shall be referred back to the Council 
for further consideration with such observations as the Assembly 
may make ; 
to recommend to Members for adoption regulations concerning 
maritime safety, or amendments to such regulations, which have been 
referred to it by the Maritime Safety Committee through the Council ; 
to refer to the Council for consideration or decision ‘any matters 
within the scope of the Organization, except that the function of 
making recommendations under paragraph (i) of this Article shall 
not be delegated. 

PART VI 


THE COUNCIL 


ARTICLE 17 


The Council shall consist of sixteen Members and shall be composed 4s 
follows : 


(a) 


six shall be governments of the nations with the largest interest in 
providing international shipping services; 
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(b) six shall be governments of other nations with the largest interest 
in international seaborne trade; 

(c) two shall be elected by the Assembly from among the governments 
of nations having a substantial interest in providing international 
shipping services, and 

(d) two shall be elected by the Assembly from among the governments 
of nations having a substantial interest in international seaborne 
trade. 


In accordance with the principles set forth in this Article the first Council 
shall be constituted as provided in Appendix I to the present Convention. 


ARTICLE 18 


Except as provided in Appendix I to the present Convention, the Council 
shall determine for the purpose of Article 17 (a), the Members, govern- 
ments of nations with the largest interest in providing international ship- 
ping services, and shall also determine, for the purpose of Article 17 (ce), 
the Members, governments of nations having a substantial interest in 
providing such services. Such determinations shall be made by a majority 
vote of the Council including the concurring votes of a majority of the 
Members represented on the Council under Article 17 (a) and (c). The 
Council shall further determine for the purpose of Article 17 (b), the 
Members, governments of nations with the largest interest in international 
seaborne trade. Each Council shall make these determinations at a reason- 
able time before each regular session of the Assembly. 


ARTICLE 19 


Members represented on the Council in accordance with Article 17 shall 
hold office until the end of the next regular session of the Assembly. 
Members shall be eligible for re-election. 


ARTICLE 20 


(a) The Council shall elect its Chairman and adopt its own rules of 
procedure except as otherwise provided in the Convention. 

(b) Twelve members of the Council shall constitute a quorum. 

(ec) The Council shall meet upon one month’s notice as often as may 
be necessary for the efficient discharge of its duties upon the summons of 
its Chairman or upon request by not less than four of its members. It 
shall meet at such places as may be convenient. 


ARTICLE 21 


The Council shall invite any Member to participate, without vote, in its 
deliberations on any matter of particular concern to that Member. 


ARTICLE 22 


(a) The Council shall receive the recommendations and reports of the 
Maritime Safety Committee and shall transmit them to the Assembly and, 
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when the Assembly is not in session, to the Members for information, to- 
gether with the comments and recommendations of the Council. 

(b) Matters within the scope of Article 29 shall be considered by the 
Council only after obtaining the views of the Maritime Safety Committee 
thereon. 


ARTICLE 23 


The Council, with the approval of the Assembly, shall appoint the Secre- 
tary-General. The Council shall also make provision for the appointment 
of such other personnel as may be necessary, and determine the terms and 
conditions of service of the Secretary-General and other personnel, which 
terms and conditions shall conform as far as possible with those of the 
United Nations and its Specialized Agencies. 


ARTICLE 24 


The Council shall make a report to the Assembly at each regular session 
on the work of the Organization since the previous regular session of the 


Assembly. 


ARTICLE 25 


The Council shall submit to the Assembly the budget estimates and the 
financial statements of the Organization, together with its comments and 


recommendations. 


ARTICLE 26 


The Council may enter into agreements or arrangements covering the 
relationship of the Organization with other organizations, as provided for 
in Part XII. Such agreements or arrangements shall be subject to ap- 
proval by the Assembly. 


ARTICLE 27 


Between sessions of the Assembly, the Council shall perform all the 
functions of the Organization, except the function of making recommenda- 
tions under Article 16 (i). 


PART VII 


MARITIME SAFETY COMMITTEE 


ARTICLE 28 


(a) The Maritime Safety Committee shall consist of fourteen Members 
elected by the Assembly from the Members, governments of those nations 
having an important interest in maritime safety, of which not less than 
eight shall be the largest shipowning nations, and the remainder shall be 
elected so as to ensure adequate representation of Members, governments 
of other nations with an important interest in maritime safety, such a 
nations interested in the supply of large numbers of crews or in the carriage 
of large numbers of berthed and unberthed passengers, and of major 
geographical areas. 


ti 

0) 
Ww 
th 
th 


1959] OFFICIAL DOCUMENTS 523 


(b) Members shall be elected for a term of four years and shall be eligible 
for re-election. 
ARTICLE 29 


(a) The Maritime Safety Committee shall have the duty of considering 
any matter within the scope of the Organization and concerned with aids 
to navigation, construction and equipment of vessels, manning from a 
safety standpoint, rules for the prevention of collisions, handling of danger- 
ous cargoes, maritime safety procedures and requirements, hydrographic 
information, log-books and navigational records, marine casualty investiga- 
tion, salvage and rescue, and any other matters directly affecting maritime 
safety. 

(b) The Maritime Safety Committee shall provide machinery for per- 
forming any duties assigned to it by the Convention, or by the Assembly, or 
any duty within the scope of this article which may be assigned to it by 
any other intergovernmental] instrument. 

(c) Having regard to the provisions of Part XII, the Maritime Safety 
Committee shall have the duty of maintaining such close relationship with 
other intergovernmental bodies concerned with transport and communica- 
tions as may further the object of the Organization in promoting maritime 
safety and facilitate the co-ordination of activities in the fields of shipping, 
aviation, telecommunications and meteorology with respect to safety and 
rescue. 

ARTICLE 30 


The Maritime Safety Committee, through the Council, shall: 

(a) submit to the Assembly at its regular sessions proposals made by 
Members for safety regulations or for amendments to existing 
safety regulations, together with its comments or recommendations 
thereon ; 

(b) report to the Assembly on the work of the Maritime Safety Com- 
mittee since the previous regular session of the Assembly. 


ARTICLE 31 


The Maritime Safety Committee shall meet once a year and at other 
times upon request of any five of its members. It shall elect its officers 
once a year and shall adopt its own rules of procedure. A majority of its 
members shall constitute a quorum. 


ARTICLE 32 


The Maritime Safety Committee shall invite any Member to participate, 
without vote, in its deliberations on any matter of particular concern to 
that Member. 

PART VIII 


THE SECRETARIAT 


ARTICLE 33 


The Secretariat shall comprise the Secretary-General, a Secretary of 
the Maritime Safety Committee and such staff as the Organization may 


l 
1 
e 
d 
p- 
he 
a- 
yns 
be 
nts 
as 
age 
jor 


524 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


require. The Secretary-General shall be the chief administrative officer 
of the Organization, and shall, subject to the provisions of Article 23, ap- 
point the above-mentioned personnel. 


ARTICLE 34 


The Secretariat shall maintain all such records as may be necessary for 
the efficient discharge of the functions of the Organization and shall pre- 
pare, collect and circulate the papers, documents, agenda, minutes and 
information that may be required for the work of the Assembly, the 
Council, the Maritime Safety Committee, and such subsidiary organs as 
the Organization may establish. 


ARTICLE 35 


The Secretary-General shall prepare and submit to the Council the finan- 
cial statements for each year and the budget estimates on a biennial basis, 
with the estimates for each year shown separately. 


ARTICLE 36 


The Secretary-General shall keep Members informed with respect to the 
activities of the Organization. Each Member may appoint one or more 
representatives for the purpose of communication with the Secretary- 


General. 


ARTICLE 37 


In the performance of their duties the Secretary-General and the staff 
shall not seek or receive instructions from any government or from 
any authority external to the Organization. They shall refrain from any 
action which might reflect on their position as international officials. Each 
Member on its part undertakes to respect the exclusively international char- 
acter of the responsibilities of the Secretary-General and the staff and not 
to seek to influence them in the discharge of their responsibilities. 


ARTICLE 38 


, » Secretary-General shall perform such other tasks as may be assigned 
to him by the Convention, the Assembly, the Council and the Maritime 


Safety Committee. 


PART IX 


FINANCES 


ARTICLE 39 


Each Member shall bear the salary, travel and other expenses of its own 
delegation to the Assembly and of its representatives on the Council, the 
Maritime Safety Committee, other committees and subsidiary bodies. 
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ARTICLE 40 


The Council shall consider the financial statements and budget estimates 
prepared by the Secretary-General and submit them to the Assembly with 
its comments and recommendations. 


ARTICLE 4] 


(a) Subject to any agreement between the Organization and the United 
Nations, the Assembly shall review and approve the budget estimates. 

(b) The Assembly shall apportion the expenses among the Members in 
accordance with a scale to be fixed by it after consideration of the proposals 
of the Council thereon. 

ARTICLE 42 


Any Member which fails to discharge its financial obligation to the 
Organization within one year from the date on which it is due, shall have 
no vote in the Assembly, the Council, or the Maritime Safety Committee 
unless the Assembly, at its discretion, waives this provision. 


PART X 
VOTING 
ARTICLE 43 


The following provisions shall apply to voting in the Assembly, the 
Council and the Maritime Safety Committee: 


(a) Each Member shall have one vote. 

(b) Except as otherwise provided in the Convention or in any inter- 

national agreement which confers functions on the Assembly, the 
Council, or the Maritime Safety Committee, decisions of these organs 
shall be by a majority vote of the Members present and voting and, 
for decisions where a two-thirds majority vote is required, by a 
two-thirds majority vote of those present. 
For the purpose of the Convention, the phrase ‘‘ Members present 
and voting’’ means ‘‘Members present and casting an affirmative 
or negative vote.’’ Members which abstain from voting shall be 
considered as not voting. 


PART XI 
HEADQUARTERS OF THE ORGANIZATION 


ARTICLE 44 


The headquarters of the Organization shall be established in London. 
The Assembly may by a two-thirds majority vote change the site 
of the headquarters if necessary. 

The Assembly may hold sessions in any place other than the head- 
quarters if the Council deems it necessary. 
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PART XII 
RELATIONSHIP WITH THE UNITED NATIONS AND OTHER ORGANIZATIONS 


ARTICLE 45 


The Organization shall be brought into relationship with the United 
Nations in accordance with Article 57 of the Charter of the United Nations 
as the Specialized Agency in the field of shipping. This relationship shall 
be effected through an agreement with the United Nations under Article 
63 of the Charter of the United Nations, which agreement shall be con- 
cluded as provided in Article 26. 


ARTICLE 46 


The Organization shall co-operate with any Specialized Agency of the 
United Nations in matters which may be the common concern of the 
Organization and of such Specialized Agency, and shall consider such 
matters and act with respect to them in accord with such Specialized 
Agency. 

ARTICLE 47 

The Organization may, on matters within its scope, co-operate with other 
inter-governmental organizations which are not Specialized Agencies of 
the United Nations, but whose interests and activities are related to the 
purposes of the Organization. 


ARTICLE 48 
The Organization may, on matters within its scope, make suitable ar- 
rangements for consultation and co-operation with non-governmental in- 


ternational organizations. 
ARTICLE 49 


Subject to approval by a two-thirds majority vote of the Assembly, 
the Organization may take over from any other international organizations, 
governmental or non-governmental, such functions, resources and obliga- 
tions within the scope of the Organization as may be transferred to the 
Organization by international agreements or by mutually acceptable ar- 
rangements entered into between competent authorities of the respective 
organizations. Similarly, the Organization may take over any adminis- 
trative functions which are within its scope and which have been entrusted 
to a government under the terms of any international instrument. 


PART XIII 


LEGAL CAPACITY, PRIVILEGES AND IMMUNITIES 
ARTICLE 50 


The legal capacity, privileges and immunities to be accorded to, or in 
connection with, the Organization, shall be derived from and governed by 
the General Convention on the Privileges and Immunities of the Specialized 
Agencies approved by the General Assembly of the United Nations on 
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the 21st November, 1947,’ subject to such modifications as may be set 
forth in the final (or revised) text of the Annex approved by the Organi- 
zation in accordance with Sections 36 and 38 of the said General Con- 
vention. 
ARTICLE 51 

Pending its accession to the said General Convention in respect of the 
Organization, each Member undertakes to apply the provisions of Appendix 
II to the present Convention. 


PART XIV 
AMENDMENTS 
ARTICLE 52 


Texts of proposed amendments to the Convention shall be communicated 
by the Secretary-General to Members at least six months in advance of 
their consideration by the Assembly. Amendments shall be adopted by 
a two-thirds majority vote of the Assembly, including the concurring 
votes of a majority of the Members represented on the Council. Twelve 
months after its acceptance by two-thirds of the Members of the Organiza- 
tion, other than Associate Members, each amendment shall come into force 
for all Members except those which, before it comes into force, make a 
declaration that they do not accept the amendment. The Assembly may 
by a two-thirds majority vote determine at the time of its adoption that 
an amendment is of such a nature that any Member which has made such 
a declaration and which does not accept the amendment within a period 
of twelve months after the amendment comes into force shall, upon the 
expiration of this period, cease to be a party to the Convention. 


ARTICLE 53 


Any amendment adopted under Article 52 shall be deposited with the 
Secretary-General of the United Nations, who will immediately forward 
a copy of the amendment to all Members. 


ARTICLE 54 


A declaration or acceptance under Article 52 shall be made by the com- 
munication of an instrument to the Secretary-General for deposit with the 
Seeretary-General of the United Nations. The Secretary-General will 
notify Members of the receipt of any such instrument and of the date 
when the amendment enters into force. 


PART XV 
INTERPRETATION 
ARTICLE 55 


Any question or dispute concerning the interpretation or application of 
the Convention shall be referred for settlement to the Assembly, or shall 


133 United Nations Treaty Series 261. 
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be settled in such other manner as the parties to the dispute agree. Noth- 
ing in this article shall preclude the Council or the Maritime Safety Com- 
mittee from settling any such question or dispute that may arise during 


the exercise of their functions. 


ARTICLE 96 
Any legal question which cannot be settled as provided in Article 55 
shall be referred by the Organization to the International Court of Justice 
for an advisory opinion in accordance with Article 96 of the Charter of 
the United Nations. 
PART XVI 
MISCELLANEOUS PROVISIONS 
ARTICLE 07 
Signature and Acceptance 
Subject to the provisions of Part III the present Convention shall re- 
main open for signature or acceptance and States may become parties to 
the Convention by: 
(a) Signature without reservation as to acceptance; 
(b) Signature subject to acceptance followed by acceptance ; 
or 
(ec) Acceptance. 


Acceptance shall be effected by the deposit of an instrument with the 
Secretary-General of the United Nations. 


ARTICLE 58 
Territories 


(a) Members may make a declaration at any time that their participa- 
tion in the Convention includes all or a group or a single one of the 
territories for whose international relations they are responsible. 

(b) The Convention does not apply to territories for whose international 
relations Members are responsible unless a declaration to that effect 
has been made on their behalf under the provisions of paragraph 
(a) of this article. 

A declaration made under paragraph (a) of this article shall be 
communicated to the Secretary-General of the United Nations and 
a copy of it will be forwarded by him to all States invited to the 
United Nations Maritime Conference and to such other States as 
may have become Members. 

In cases where under a trusteeship agreement the United Nations 
is the administering authority, the United Nations may accept the 
Convention on behalf of one, several, or all of the trust territories 
in accordance with the procedure set forth in Article 57. 
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ARTICLE 59 
Withdrawal 


(a) Any Member may withdraw from the Organization by written noti- 
fication given to the Secretary-General of the United Nations, who will 
immediately inform the other Members and the Secretary-General of the 
Organization of such notification. Notification of withdrawal may be 
given at any time after the expiration of twelve months from the date 
on which the Convention has come into force. The withdrawal shall take 
effect upon the expiration of twelve months from the date on which such 
written notification is received by the Secretary-General of the United 
Nations. 

(b) The application of the Convention to a territory or group of terri- 
tories under Article 58 may at any time be terminated by written notifica- 
tion given to the Secretary-General of the United Nations by the Member 
responsible for its international relations or, in the case of a trust territory 
of which the United Nations is the administering authority, by the United 
Nations. The Secretary-General of the United Nations will immediately 
inform all Members and the Secretary-General of the Organization of such 
notification. The notification shall take effect upon the expiration of 
twelve months from the date on which it is received by the Secretary- 
General of the United Nations. 


PART XVII 
ENTRY INTO FORCE 
ARTICLE 60 


The present Convention shall enter into force on the date when 21 States 
of which 7 shall each have a total tonnage of not less than 1,000,000 gross 
tons of shipping, have become parties to the Convention in accordance with 
Article 57. 

ARTICLE 61 


The Secretary-General of the United Nations will inform all States in- 
vited to the United Nations Maritime Conference and such other States 
as may have become Members, of the date when each State becomes party 
to the Convention, and also of the date on which the Convention enters 
into force. 

ARTICLE 62 


The present Convention, of which the English, French and Spanish texts 
are equally authentic, shall be deposited with the Secretary-General of 
the United Nations, who will transmit certified copies thereof to each of 
the States invited to the United Nations Maritime Conference and to such 
other States as may have become Members. 


ARTICLE 63 


The United Nations is authorized to effect registration of the Convention 
a soon as it comes into force. 
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IN WITNESS WHEREOF the undersigned being duly authorized by their re- 
spective Governments for that purpose have signed the present Convention. 
Done at Geneva this sixth day of March 1948 


{Here follow signatures, subject to acceptance, on behalf of the govern- 
ments of Argentina, Australia, Belgium, Chile, Colombia, Egypt, Finland, 
France, Greece, India, Ireland, Italy, Lebanon, The Netherlands,*? Poland, 
Portugal, Switzerland, Turkey, the United Kingdom, and the United States. 
The Convention was also signed later on behalf of the Federal Republic 
of Germany. | 
APPENDIX I 


(Referred to in Article 17) 
COMPOSITION OF THE FIRST COUNCIL 


In accordance with the principles set forth in Article 17 the first Council 
shall be constituted as follows: 


(a) The six Members under Article 17 (a) being 


Greece Sweden 
Netherlands United Kingdom 
Norway United States 


(b) The six Members under Article 17 (b) being 


Argentine Canada 
Australia France 
Belgium India 


(ec) Two members to be elected by the Assembly under Article 17 (c) 
from a panel nominated by the six Members named in paragraph 
(a) of this Appendix. 


(d) Two members elected by the Assembly under Article 17 (d) from 
among the Members having a substantial interest in international 
seaborne trade. 

APPENDIX II 


(Referred to in Article 51) 
LEGAL CAPACITY, PRIVILEGES AND IMMUNITIES 


The following provisions on legal capacity, privileges and immunities 
shall be applied by Members to, or in connection with, the Organization 


2In a communication received by the United Nations Secretariat on Oct. 3, 1949, 
from the Permanent Representative of The Netherlands to the United Nations, it was 
stated that ‘‘the participation of the Netherlands in this Convention includes Indonesia, 
Surinam and the Netherlands West Indies.’’ 

In a further communication received by the Secretary-General of the United Nations 
on July 12, 1951, from the Permanent Representative of The Netherlands to the United 
Nations, it was stated that ‘‘the participation of the Netherlands in the aforesaid Con 
vention, from 27 December 1949, no longer includes the territories under the jurisdiction 
of the Republic of Indonesia but includes Surinam, the Netherlands Antilles (formerly 
the Netherlands West Indies) and Netherlands New Guinea.’’ 
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pending their accession to the General Convention on Privileges and Im- 
munities of the Specialized Agencies in respect of the Organization. 


Section 1. The Organization shall enjoy in the territory of each of its 
Members such legal capacity as is necessary for the fulfilment of 
its purposes and the exercise of its functions. 


Section 2. (a) The Organization shall enjoy in the territory of each of 
its Members such privileges and immunities as are neces- 
sary for the fulfilment of its purposes and the exercise of 
its functions. 


(b) Representatives of Members, including alternates and ad- 
visers, and officials and employees of the Organization shall 
similarly enjoy such privileges and immunities as are nec- 
essary for the independent exercise of their functions in 
connection with the Organization. 


Section 3. In applying the provisions of Sections 1 and 2 of this Appendix, 
the Members shall take into account as far as possible the 
standard clauses of the General Convention on the Privileges 
and Immunities of the Specialized Agencies. 


Certified true copy. 


For the Secretary-General : 
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INTERNATIONAL CONVENTION ON CERTAIN RULES 
CONCERNING CIVIL JURISDICTION IN 
MATTERS OF COLLISION 


Signed at Brussels, May 10, 1952; in force November 20, 1955 * 


The High Contracting Parties, 

Having recognised the advisability of establishing by agreement certain 
uniform rules relating to civil jurisdiction in matters of collision, have 
decided to conclude a convention for this purpose and thereto have agreed 
as follows: 

ARTICLE 1 


(1) An action for collision occurring between seagoing vessels, or be- 
tween seagoing vessels and inland navigation craft, can only be introduced 


(a) either before the court where the defendant has his habitual resi- 
dence or a place of business; 

(b) or before the court of the place where arrest has been effected of 
the defendant ship or of any other ship belonging to the defendant 
which can be lawfully arrested, or where arrest could have been 
effected and bail or other security has been furnished ; 

(c) or before the court of the place of collision when the collision has 
occurred within the limits of a port or in inland waters. 


(2) It shall be for the plaintiff to decide in which of the courts referred 
to in § (1) of this article the action shall be instituted. 

(3) A claimant shall not be allowed to bring a further action against the 
same defendant on the same facts in another jurisdiction, without discon- 
tinuing an action already instituted. 


ARTICLE 2 


The provisions of Article 1 shall not in any way prejudice the right of 
the parties to bring an action in respect of a collision before a court they 
have chosen by agreement or to refer it to arbitration. 


ARTICLE 3 


(1) Counterclaims arising out of the same collision can be brought 
before the court having jurisdiction over the principal action in accordance 
with the provisions of Article 1. 

*Great Britain, Mise. No. 13 (1953), Cmd. 8954. The convention has been ratified 
by France, Spain, Yugoslavia (with reservation), Egypt (with reservation), Portugal 
(with reservation) and the Holy See. The following states have deposited instruments 
of adherence: Burma, Cambodia (with reservation), Costa Rica (with reservation), 
Haiti, Switzerland, and Viet-Nam. 
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(2) In the event of there being several claimants, any claimant may 
bring his action before the court previously seized of an action against the 
same party arising out of the same collision. 

(3) In the case of a collision or collisions in which two or more vessels 
are involved nothing in this convention shall prevent any court seized of an 
action by reason of the provisions of this convention from exercising juris- 
diction under its national laws in further actions arising out of the same 
incident. 

ARTICLE 4 


This convention shall also apply to an action for damage caused by one 
ship to another or to the property or persons on board such ships through 
the carrying out of or the omission to carry out a manceuvre or through 
non-compliance with regulations even when there has been no actual 
collision. 

ARTICLE 5 


Nothing contained in this convention shall modify the rules of law now 
or hereafter in force in the various contracting states in regard to collisions 
involving warships or vessels owned by or in the service of a state. 


ARTICLE 6 


This convention does not affect claims arising from contracts of carriage 
or from any other contracts. 
ARTICLE 7 


This convention shall not apply in cases covered by the provisions of the 
revised Rhine Navigation Convention of 17th October, 1868. 


ARTICLE 8 


The provisions of this convention shall be applied as regards all persons 
interested when all the vessels concerned in any action belong to states of 
the High Contracting Parties. 

Provided always that 


(1) As regards persons interested who belong to a non-contracting state, 
the application of the above provisions may be made by each of the 
contracting states conditional upon reciprocity ; 

(2) Where all the persons interested belong to the same state as the 
eourt trying the case, the provisions of the national law and not of 
the convention are applicable. 


ARTICLE 9 
The High Contracting Parties undertake to submit to arbitration any 
disputes between states arising out of the interpretation or application of 
this convention, but this shall be without prejudice to the obligations of 
those High Contracting Parties who have agreed to submit their disputes 
to the International Court of Justice. 
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ARTICLE 10 


This convention shall be open for signature by the states represented 
at the Ninth Diplomatic Conference on Maritime Law. The protocol of 
signature shall be drawn up through the good offices of the Belgian Ministry 
of Foreign Affairs. 


ARTICLE 11 


This convention shall be ratified and the instruments of ratification shall 
be deposited with the Belgian Ministry of Foreign Affairs which shall 
notify all signatory and acceding states of the deposit of any such instru- 
ments. 


ARTICLE 12 


(a) This convention shall come into force between the two states which 
first ratify it, six months after the date of the deposit of the second instru- 
ment of ratification. 

(b) This convention shall come into force in respect of each signatory 
state which ratifies it after the deposit of the second instrument of ratifica- 
tion six months after the date of the deposit of the instrument of ratification 


of that state. 


ARTICLE 13 


Any state not represented at the Ninth Diplomatic Conference on Mari- 
time Law may accede to this convention. 

The accession of any state shall be notified to the Belgian Ministry of 
Foreign Affairs which shall inform through diplomatic channels all signa- 
tory and acceding states of such notification. 

The convention shall come into force in respect of the acceding state 
six months after the date of the receipt of such notification but not before 
the convention has come into force in accordance with the provisions of 
Article 12(a). 


ARTICLE 14 


Any High Contracting Party may three years after the coming into 
force of this convention in respect of such High Contracting Party or at 
any time thereafter request that a conference be convened in order to 
consider amendments to the convention. 

Any High Contracting Party proposing to avail itself of this right shall 
notify the Belgian Government which shall convene the conference within 
six months thereafter. 


ARTICLE 15 


Any High Contracting Party shall have the right to denounce this 
convention at any time after the coming into force thereof in respect of such 
High Contracting Party. This denunciation shall take effect one year after 
the date on which notification thereof has been received by the Belgian 
Government which shall inform through diplomatic channels all the other 
High Contracting Parties of such notification. 
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ARTICLE 16 


(a) Any High Contracting Party may at the time of its ratification of or 
accession to this convention or at any time thereafter declare by written 
notification to the Belgian Ministry of Foreign Affairs that the Convention 
shall extend to any of the territories for whose international relations it is 
responsible. The convention shall six months after the date of the receipt 
of such notification by the Belgian Ministry of Foreign Affairs extend to the 
territories named therein, but not before the date of the coming into force 
of the convention in respect of such High Contracting Party. 

(6) A High Contracting Party which has made a declaration under para- 
graph (a) of this article extending the convention to any territory for whose 
international relations it is responsible may at any time thereafter declare by 
notification given to the Belgian Ministry of Foreign Affairs that the conven- 
tion shall cease to extend to such territory and the convention shall one year 
after the receipt of the notification by the Belgian Ministry of Foreign 
Affairs cease to extend thereto. 

(c) The Belgian Ministry of Foreign Affairs shall inform through diplo- 
matic channels all signatory and acceding states of any notification received 
by it under this article. 


Done in Brussels, in a single original in the French and English lan- 
guages, the two texts being equally authentic, on May 10, 1952. 


(Here follow signatures on behalf of the Federal Republic of Germany, 


Belgium, Brazil (ad referendum), Denmark, Spain (ad referendum), 
France, Greece, Italy, Monaco, Nicaragua, United Kingdom, Yugoslavia 
(with reservation and subject to ratification). The convention was later 
signed on behalf of Egypt (with reservation), the Holy See, Lebanon and 
Portugal (with reservation) ]. 


INTERNATIONAL CONVENTION FOR THE UNIFICATION 
OF CERTAIN RULES RELATING TO PENAL JURIS- 
DICTION IN MATTERS OF COLLISION OR 
OTHER INCIDENTS OF NAVIGATION 


Signed at Brussels, May 10, 1952; in force November 20, 1955 * 


The High Contracting Parties, 
Having recognised the advisability of establishing by agreement certain 
uniform rules relating to penal jurisdiction in matters of collision or other 
incidents of navigation, have decided to conclude a convention for this 
purpose and thereto have agreed as follows: 


ARTICLE 1 


In the event of a collision or any other incident of navigation concerning 
a sea-going ship and involving the penal or disciplinary responsibility of 
the master or of any other person in the service of the ship, criminal or 
disciplinary proceedings may be instituted only before the judicial or ad- 
ministrative authorities of the state of which the ship was flying the flag 
at the time of the collision or other incident of navigation. 


ARTICLE 2 


In the case provided for in the preceding article, no arrest or detention 
of the vessel shall be ordered, even as a measure of investigation, by any 
authorities other than those whose flag the ship was flying. 


ARTICLE 3 


Nothing contained in this convention shall prevent any state from per 
mitting its own authorities, in cases of collision or other incidents ot 
navigation, to take any action in respect of certificates of competence or 
licenses issued by that state or to prosecute its own nationals for offences 
committed while on board a ship flying the flag of another state. 


ARTICLE 4 


This convention does not apply to collisions or other incidents of naviga- 

tion occurring within the limits of a port or in inland waters. 
Furthermore the High Contracting Parties shall be at liberty, at the time 

of signature, ratification or accession to the convention, to reserve to them- 


*Great Britain, Mise. No. 13 (1953), Cmd. 8954. The convention has been ratified 
by France (with reservation), Spain (with reservation), Yugoslavia, Egypt (with 
reservation), Portugal (with reservation) and the Holy See. The following states have 
deposited instruments of adherence: Burma, Cambodia (with reservation), Costa Rica 
(with reservation), Haiti, Switzerland, and Viet-Nam. 
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selves the right to take proceedings in respect of offences committed within 
their own territorial waters. 
ARTICLE 5 


The High Contracting Parties undertake to submit to arbitration any 
disputes between states arising out of the interpretation or application of 
this convention, but this shall be without prejudice to the obligations of 
those High Contracting Parties who have agreed to submit their disputes 
to the International Court of Justice. 


ARTICLE 6 


This convention shall be open for signature by the states represented at 
the Ninth Diplomatic Conference on Maritime Law. The protocol of signa- 
ture shall be drawn up through the good offices of the Belgian Ministry of 
Foreign Affairs. 

ARTICLE 7 

This convention shall be ratified and the instruments of ratification shall 
be deposited with the Belgian Ministry of Foreign Affairs which shall 
notify all signatory and acceding states of the deposit of any such instru- 
ments. 

ARTICLE 8 

(a) This convention shall come into force between the two states which 
first ratify it, six months after the date of the deposit of the second instru- 
ment of ratification. 

(6) This convention shall come into force in respect of each signatory 
state which ratifies it after the deposit of the second instrument of ratifica- 
tion six months after the date of the deposit of the instrument of ratification 


of that state. 
ARTICLE 9 


Any state not represented at the Ninth Diplomatic Conference on Mari- 
time Law may accede to this convention. 

The accession of any state shall be notified to the Belgian Ministry of 
Foreign Affairs which shall inform through diplomatic channels all signa- 
tory and acceding states of such notification. 

The convention shall come into force in respect of the acceding state six 
months after the date of the receipt of such notification but not before the 
convention has come into force in accordance with the provisions of 
Article 8 (a). 

ARTICLE 10 


Any High Contracting Party may three years after the coming into 
force of this convention in respect of such High Contracting Party or at any 
time thereafter request that a conference be convened in order to consider 
amendments to the convention. 

Any High Contracting Party proposing to avail itself of this right shall 
notify the Belgian Government which shall convene the conference within 
six months thereafter. 
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ARTICLE 11 


Any High Contracting Party shall have the right to denounce this con- 
vention at any time after the coming into force thereof in respect of such 
High Contracting Party. This denunciation shall take effect one year 
after the date on which notification thereof has been received by the Belgian 
Government which shall inform through diplomatic channels all the other 
High Contracting Parties of such notification. 


ARTICLE 12 


(a) Any High Contracting Party may at the time of its ratification of 
or accession to this convention or at any time thereafter declare by written 
notification to the Belgian Ministry of Foreign Affairs that the convention 
shall extend to any of the territories for whose international relations it is 
responsible. The convention shall six months after the date of the receipt 
of such notification by the Belgian Ministry of Foreign Affairs extend to 
the territories named therein, but not before the date of the coming into 
force of the convention in respect of such High Contracting Party. 

(b) A High Contracting Party which has made a declaration under 
paragraph (a) of this article extending the convention to any territory for 
whose international relations it is responsible may at any time thereafter 
declare by notification given to the Belgian Ministry of Foreign Affairs 
that the convention shall cease to extend to such territory and the con- 
vention shall one year after the receipt of the notification by the Belgian 
Ministry of Foreign Affairs cease to extend thereto. 

(c) The Belgian Ministry of Foreign Affairs shall inform through diplo- 
matic channels all signatory and acceding states of any notification received 
by it under this article. 


Done at Brussels, in a single copy, May 10, 1952, in the French and 
English languages, the two texts being equally authentic. 


[Here follow signatures on behalf of the Federal Republic of Germany, 
Belgium, Brazil (ad referendum), Denmark, Spain (with reservation and 
ad referendum), France (with reservation), Greece, Italy, Monaco, 
Nicaragua, United Kingdom (with reservation), Yugoslavia (subject to 
ratification and accepting reservation under Article 4). The convention 
was later signed on behalf of Egypt, the Holy See, Lebanon, and Portugal.| 

In signing the convention the United Kingdom Delegation made the 
following reservation : 

‘*1. Her Majesty’s Government in the United Kingdom reserve the right 
not to apply the provisions of Article 1 of this Convention in any case 
where there exists between Her Majesty’s Government and the Government 
of any other State an agreement which is applicable to a particular collision 
or other incident of navigation and is inconsistent with that Article. 

‘2. Her Majesty’s Government in the United Kingdom reserve the right 
under Article 4 of this Convention to take proceedings in respect of of- 
fences committed within the territorial waters of the United Kingdom.”’ 


INTERNATIONAL CONVENTION RELATING TO THE 
ARREST OF SEA-GOING SHIPS 


Signed at Brussels, May 10, 1952; in force November 20, 1955 * 


The High Contracting Parties, 

Having recognised the desirability of determining by agreement certain 
uniform rules of law relating to the arrest of sea-going ships, have decided 
to conclude a convention for this purpose and thereto have agreed as 
follows: 


ARTICLE 1] 


In this convention the following words shall have the meanings hereby 
assigned to them: 


(1) ‘‘Maritime claim’’ means a claim arising out of one or more of the 
following : 
(a) damage caused by any ship either in collision or otherwise; 
(b) loss of life or personal injury caused by any ship or occurring 
in connexion with the operation of any ship; 
(c) salvage; 
(d) agreement relating to the use or hire of any ship whether by 
charterparty or otherwise ; 
(e) agreement relating to the carriage of goods in any ship whether 
by charterparty or otherwise ; 
(f) loss of or damage to goods including baggage carried in any 
ship ; 
(g) general average ; 
(h) bottomry ; 
(4) towage; 
(j) pilotage ; 
(k) goods or materials wherever supplied to a ship for her operation 
or maintenance ; 
(lt) construction, repair or equipment of any ship or dock charges 
and dues; 
(m) wages of Masters, Officers, or crew; 
(n) Master’s disbursements, including disbursements made by ship- 
pers, charterers or agents on behalf of a ship or her owner; 
(0) disputes as to the title to or ownership of any ship; 


*Great Britain, Mise. No. 13 (1953), Cmd. 8954. The convention has been ratified by 
France, Spain, Yugoslavia (with reservation), Egypt (with reservation), Portugal (with 
reservation) and the Holy See. The following states have deposited instruments of ad- 
herence: Burma, Cambodia (with reservation), Costa Rica (with reservation), Haiti, 
Switzerland, and Viet-Nam. 
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(p) disputes between co-owners of any ship as to the ownership, 
possession, employment or earnings of that ship ; 

(q) the mortgage or hypothecation of any ship. 

‘* Arrest’’ means the detention of a ship by judicial process to secure 

a maritime claim, but does not include the seizure of a ship in execu- 

tion or satisfaction of a judgment. 

(3) ‘*Person’’ includes individuals, partnerships and bodies corporate, 
governments, their departments, and public authorities. 

(4) ‘*Claimant’’ means a person who alleges that a maritime claim exists 


in his favour. 


ARTICLE 2 


A ship flying the flag of one of the Contracting States may be arrested 
in the jurisdiction of any of the Contracting States in respect of any mari- 
time claim, but in respect of no other claim; but nothing in this convention 
shall be deemed to extend or restrict any right or powers vested in any 
governments or their departments, public authorities, or dock or harbour 
authorities under their existing domestic laws or regulations to arrest, de- 
tain or otherwise prevent the sailing of vessels within their jurisdiction. 


ARTICLE 3 


(1) Subject to the provisions of paragraph (4) of this article and of 
Article 10, a claimant may arrest either the particular ship in respect of 
which the maritime claim arose, or any other ship which is owned by the 
person who was, at the time when the maritime claim arose, the owner of the 
particular ship, even though the ship arrested be ready to sail; but no ship, 
other than the particular ship in respect of which the claim arose, may be 
arrested in respect of any of the maritime claims enumerated in Article 1, 
(1) (0), (p) or (q). 

(2) Ships shall be deemed to be in the same ownership when all the shares 
therein are owned by the same person or persons. 

(3) A ship shall not be arrested, nor shall bail or other security be given 
more than once in any one or more of the jurisdictions of any of the Con- 
tracting States in respect of the same maritime claim by the same claimant: 
and, if a ship has been arrested in any one of such jurisdictions or bail or 
other security has been given in such jurisdiction either to release the ship 
or to avoid a threatened arrest, any subsequent arrest of the ship or of any 
ship in the same ownership by the same claimant for the same maritime 
claim shall be set aside, and the ship released by the court or other appro- 
priate judicial authority of that state, unless the claimant can satisfy the 
court or other appropriate judicial authority that the bail or other security 
had been finally released before the subsequent arrest or that there is other 
good cause for maintaining that arrest. 

(4) When in the case of a charter by demise of a ship the charterer and 
not the registered owner is liable in respect of a maritime claim relating to 
that ship, the claimant may arrest such ship or any other ship in the owner- 
ship of the charterer by demise, subject to the provisions of this convention. 
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but no other ship in the ownership of the registered owner shall be liable 
to arrest in respect of such maritime claims. 

The provisions of this paragraph shall apply to any case in which a person 
other than the registered owner of a ship is liable in respect of a maritime 
claim relating to that ship. 

ARTICLE 4 


A ship may only be arrested under the authority of a court or of the 
appropriate judicial authority of the Contracting State in which the arrest 
is made. 

ARTICLE 5 


The court or other appropriate judicial authority within whose jurisdic- 
tion the ship has been arrested shall permit the release of the ship upon 
sufficient bail or other security being furnished, save in cases in which a 
ship has been arrested in respect of any of the maritime claims enumerated 
in Article 1 (1) (@) and (p). In such cases the court or other appropriate 
judicial authority may permit the person in possession of the ship to 
continue trading the ship, upon such person furnishing sufficient bail or 
other security, or may otherwise deal with the operation of the ship during 
the period of the arrest. 

In default of agreement between the parties as to the sufficiency of the 
bail or other security, the court or other appropriate judicial authority shall 
determine the nature and amount thereof. 

The request to release the ship against such security shall not be con- 
strued as an acknowledgment of liability or as a waiver of the benefit of the 
legal limitation of liability of the owner of the ship. 


ARTICLE 6 


All questions whether in any case the claimant is liable in damages for 
the arrest of a ship or for the costs of the bail or other security furnished 
to release or prevent the arrest of a ship, shall be determined by the law 
of the Contracting State in whose jurisdiction the arrest was made or 
applied for. 

The rules of procedure relating to the arrest of a ship, to the application 
for obtaining the authority referred to in Article 4, and to all matters of 
procedure which the arrest may entail, shall be governed by the law of the 
Contracting State in which the arrest was made or applied for. 


ARTICLE 7 


(1) The courts of the country in which the arrest was made shall have 
jurisdiction to determine the case upon its merits if the domestic law of the 
country in which the arrest is made gives jurisdiction to such courts, or in 
any of the following cases, namely: 


(a) if the claimant has his habitual residence or principal place of busi- 
ness in the country in which the arrest was made; 
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if the claim arose in the country in which the arrest was made; 
if the claim concerns the voyage of the ship during which the arrest 
was made; 
if the claim arose out of a collision or in circumstances covered by 
Article 13 of the International Convention for the Unification of 
Certain Rules of Law with respect to Collisions between Vessels, 
signed at Brussels on 23rd September, 1910; 

(e) if the claim is for salvage; 

(f) if the claim is upon a mortgage or hypothecation of the ship arrested. 


(2) If the court within whose jurisdiction the ship was arrested has not 
jurisdiction to decide upon the merits, the bail or other security given in 
accordance with Article 5 to procure the release of the ship shall specifically 
provide that it is given as security for the satisfaction of any judgment 
which may eventually be pronounced by a court having jurisdiction so to 
decide; and the court or other appropriate judicial authority of the country 
in which the arrest is made shall fix the time within which the claimant 
shall bring an action before a court having such jurisdiction. 

(3) If the parties have agreed to submit the dispute to the jurisdiction of 
a particular court other than that within whose jurisdiction the arrest was 
made or to arbitration, the court or other appropriate judicial authority 
within whose jurisdiction the arrest was made may fix the time within which 
the claimant shall bring proceedings. 

(4) If, in any of the cases mentioned in the two preceding paragraphs, 
the action or proceedings are not brought within the time so fixed, the 
defendant may apply for the release of the ship or of the bail or other 
security. 

(5) This article shall not apply in cases covered by the provisions of the 
revised Rhine Navigation Convention of 17th October, 1868. 


ARTICLE 8 


(1) The provisions of this convention shall apply to any vessel flying the 
flag of a Contracting State in the jurisdiction of any Contracting State. 

(2) A ship flying the flag of a non-Contracting State may be arrested in 
the jurisdiction of any Contracting State in respect of any of the maritime 
claims enumerated in Article 1 or of any other claim for which the law of 
the Contracting State permits arrest. 

(3) Nevertheless any Contracting State shall be entitled wholly or partly 
to exclude from the benefits of this convention any government of a non- 
Contracting State or any person who has not, at the time of the arrest, his 
habitual residence or principal place of business in one of the Contracting 
States. 

(4) Nothing in this convention shall modify or affect the rules of law 
in force in the respective Contracting States relating to the arrest of any 
ship within the jurisdiction of the state of her flag by a person who has his 
habitual residence or principal place of business in that state. 
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(5) When a maritime claim is asserted by a third party other than the 
original claimant, whether by subrogation, assignment or otherwise, such 
third party shall, for the purpose of this convention, be deemed to have the 
same habitual residence or principal place of business as the original 
claimant. 

ARTICLE 9 


Nothing in this convention shall be construed as creating a right of 
action, which, apart from the provisions of this convention, would not arise 
under the law applied by the court which had seisin of the case, nor as 
creating any maritime liens which do not exist under such law or under 
the Convention on Maritime Mortgages and Liens, if the latter is applicable. 


ARTICLE 10 


The High Contracting Parties may, at the time of signature, deposit of 
ratification or accession, reserve 


(a) the right not to apply this convention to the arrest of a ship for any 
of the claims enumerated in paragraphs (0) and (p) of Article 1, 
but to apply their domestic laws to such claims; 

(b) the right not to apply the first paragraph of Article 3 to the arrest 
of a ship, within their jurisdiction, for claims set out in Article 1, 
paragraph (q). 

ARTICLE 1] 


The High Contracting Parties undertake to submit to arbitration any 
disputes between states arising out of the interpretation or application of 
this convention, but this shall be without prejudice to the obligations of 
those High Contracting Parties who have agreed to submit their disputes 
to the International Court of Justice. 


ARTICLE 12 


This convention shall be open for signature by the states represented at 
the Ninth Diplomatic Conference on Maritime Law. The protocol of 
signature shall be drawn up through the good offices of the Belgian 
Ministry of Foreign Affairs. 


ARTICLE 13 


This convention shall be ratified and the instruments of ratification shall 
be deposited with the Belgian Ministry of Foreign Affairs which shall 
notify all signatory and acceding states of the deposit of any such instru- 
ments. 


ARTICLE 14 
(a) This convention shall come into force between the two states which 


first ratify it, six months after the date of the deposit of the second instru- 
ment of ratification. 
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(b) This convention shall come into force in respect of each signatory 
state which ratifies it after the deposit of the second instrument of ratifica- 
tion six months after the date of the deposit of the instrument of ratifica- 
tion of that state. 

ARTICLE 15 


Any state not represented at the Ninth Diplomatic Conference on Mari- 
time Law may accede to this convention. 

The accession of any state shall be notified to the Belgian Ministry of 
Foreign Affairs which shall inform through diplomatic channels all signa- 
tory and acceding states of such notification. 

The convention shall come into force in respect of the acceding state six 
months after the date of the receipt of such notification but not before the 
convention has come into force in accordance with the provisions of Article 
14 (a). 

ARTICLE 16 


Any High Contracting Party may three years after the coming into 
force of this convention in respect of such High Contracting Party or at 
any time thereafter request that a conference be convened in order to con- 
sider amendments to the convention. 

Any High Contracting Party proposing to avail itself of this right shall 
notify the Belgian Government which shall convene the conference within 
six months thereafter. 

ARTICLE 17 


Any High Contracting Party shall have the right to denounce this con- 
vention at any time after the coming into force thereof in respect of such 
High Contracting Party. This denunciation shall take effect one year 
after the date on which notification thereof has been received by the 
Belgian Government which shall inform through diplomatic channels all 
the other High Contracting Parties of such notification. 


ARTICLE 18 


(a) Any High Contracting Party may at the time of its ratification of or 
accession to this convention or at any time thereafter declare by written 
notification to the Belgian Ministry of Foreign Affairs that the convention 
shall extend to any of the territories for whose international relations it is 
responsible. The convention shall six months after the date of the receipt 
of such notification by the Belgian Ministry of Foreign Affairs extend to 
the territories named therein, but not before the date of the coming into 
force of the convention in respect of such High Contracting Party. 

(b) A High Contracting Party which has made a declaration under 
paragraph (a) of this article extending the convention to any territory for 
whose international relations it is responsible may at any time thereafter 
declare by notification given to the Belgian Ministry of Foreign Affairs 
that the convention shall cease to extend to such territory and the con- 


1959 | OFFICIAL DOCUMENTS 545 


vention shall one year after the receipt of the notification by the Belgian 
Ministry of Foreign Affairs cease to extend thereto. 

(c) The Belgian Ministry of Foreign Affairs shall inform through diplo- 
matic channels all signatory and acceding states of any notification received 
by it under this article. 

Done in Brussels, on May 10, 1952, in the French and English languages, 
the two texts being equally authentic. 


{Here follow signatures on behalf of the Federal Republic of Germany 
(ad referendum), Belgium, Brazil (ad referendum), Spain (ad referen- 
dum), France, Greece, Italy, Monaco, Nicaragua, United Kingdom (with 
reservation), Yugoslavia (with reservation and subject to ratification). 
The convention was later signed on behalf of Egypt (with reservation), 
the Holy See, Lebanon, and Portugal. | 


In signing the convention the United Kingdom Delegation made the 
following reservation : 

‘‘Her Majesty’s Government in the United Kingdom reserve the right 
not to apply the provisions of this convention to warships or to vessels 
owned by or in the service of a State.’’ 


